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CHAPTER ONE 
INTRODUCTION 
 
1.1 Research background 
 
Export Processing Zones (“EPZs”) were introduced in Malawi in 1995. EPZs 
are one of several types of Special Economic Zones (“SEZs”).1 The legal and 
regulatory framework for the Malawi EPZs was established by the Export 
Processing Zones Act, 19952 (“EPZ Act”). There is also subsidiary legislation 
made under the EPZ Act, namely, the Export Processing Zones (Fees and 
Forms) Regulations3 (“EPZ Regulations”).  
 
EPZs primarily focus on promoting the processing and manufacturing of goods 
for export.4 The Malawi EPZs were thus intended to provide a conducive 
environment for investment in export-oriented industries. The reasoning by the 
Malawi Government was that such investment would aid economic growth by, 
among other things, producing competitive goods for the international market, 
diversifying Malawi‟s exports and reducing over-reliance on traditional export 
commodities.5 The Malawi Government is reported to be among other Southern 
African governments that introduced EPZs with the hope that the EPZs would 
bring foreign direct investment (FDI),6 new industries and jobs to their 
respective countries.7  
                                                             
1
  FIAS „Special Economic Zones: Performance, Lessons Learned and Implications for Zone 
Development‟ (2008) 10 (hereinafter referred to as FIAS (2008)). SEZs are generally defined as 
geographically delimited areas administered by a single body, offering certain incentives (generally 
duty-free importing and streamlined customs procedures, for instance) to businesses which 
physically locate within the zone. 
2
  Chapter 39:06 of the Laws of Malawi. 
3
  Government Notice No. 96 of 1995. 
4
  FIAS (2008) 10.  
5
  Ministry of Industry and Trade The Decline of Export Processing Firms under the Export 
Processing Zone Regime in Malawi (2015) 3 available at https://info.undp.org (accessed on 10 
May 2018). 
6  FDI has been defined by the OECD as a category of investment that reflects the objective of 
establishing a lasting interest by a resident enterprise in one economy (direct investor) in an 
enterprise (direct investment enterprise) resident in an economy other than that of the direct 
investor. The lasting interest implies the existence of a long term relationship between the direct 
investor and the direct investment and significant influence on the management of the enterprise. 
See https://www.oecd.org/daf/inv/investment-policy/2487495.pdf (accessed on 26 April 2019). 
7
  Jauch H „Export Processing Zones and the Quest for Sustainable Development: A Southern 
African Perspective‟ (2003) available at http://ccs.ukzn.ac.za/files/jauch.pdf (accessed on 15 June 
2018). The other Southern African governments are Zimbabwe, Namibia and Mozambique. 
http://etd.uwc.ac.za/
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Recent studies, however, indicate that the Malawi EPZs have not succeeded in 
attracting FDI and consequently aiding economic growth as was the intention.8 
This lack of success is evidenced by, among other things, the decline in the 
number of business entities operating in the existing EPZs over the years.9  
The EPZs‟ failure has led to some stakeholders questioning the relevance of 
the EPZs to the Malawi economy.10 Arguing that the EPZ concept is a narrow 
and inadequate approach to attracting investment, the stakeholders have 
recommended that the country takes a wider approach to its SEZ programme 
by establishing multi-sectoral SEZs.11 As opposed to only having EPZs (which 
focus on manufacturing goods for export), a multi-sectoral approach to SEZs 
will entail introducing other types of SEZs which cover a wide assortment of 
economic sectors. The hope is that a wider approach will potentially attract 
increased FDI which will result in more benefits to the country‟s economy.     
 
Following the above-stated recommendation, the Malawi Government, in 
December 2017, announced that it had commenced the process of setting up a 
legal and operational framework for the proposed multi-sectoral SEZs.12 The 
announcement was made through the Malawi Trade and Investment Centre 
Limited (“MITC”) which is a state-owned company. The MITC was incorporated 
by the Malawi Government (through the Ministry of Industry and Trade) on 2 
December 2010 and is recognised under the Investment and Export Promotion 
Act, 2012 (“IEP Act”) as a company which is generally mandated to facilitate 
investments in Malawi in accordance with the IEP Act. 13 
 
 
 
 
 
 
                                                             
8
  Ministry of Industry and Trade (2015) 8. 
9
  Ministry of Industry and Trade (2015) 9. 
10
  Ministry of Industry and Trade (2015) 3. 
11
  Ministry of Industry and Trade (2015) 17. 
12
  Chinamulungu O „Special Economic Zones project takes off – MITC‟ The Nation Online 27 
December 2017 available at http://mwnation.com/special-economic-zones-project-takes-off-mitc/ 
(accessed on 10 May 2018). 
13
  Part III of the Investment and Export Promotion Act, 2012. Chapter 39:05 of the Laws of Malawi. 
http://etd.uwc.ac.za/
3 
 
1.2 Research objectives 
  
It has been observed that an effective legal and regulatory framework is the first 
of several steps necessary for the development of successful SEZs.14 The 
failure of Malawi‟s EPZs might have partly resulted from inefficiencies in or 
ineffectiveness of the country‟s EPZ law. As Malawi intends to introduce 
diverse SEZs, this study seeks to propose a legal and regulatory framework 
that would be sound enough for the intended SEZs.  
 
The study analyses the current Malawi EPZ law against international best 
practices in the development of SEZ laws and identifies shortcomings in the 
Malawi law that need to be remedied. The study also analyses Zimbabwe‟s 
new SEZ legislation with the aim of drawing lessons that could potentially assist 
in shaping Malawi‟s SEZ legal framework. The choice of Zimbabwe as a case 
study is motivated by the desire to learn from experiences of fellow countries 
within the SADC and COMESA regions. It is also motivated by the fact that 
Malawi and Zimbabwe have for several years had a vibrant trade relationship 
which would extend to a commitment to share experiences.15  
 
Learning from the above-stated assessment and bearing in mind relevant 
circumstances prevailing in Malawi, the study proposes a legal and regulatory 
framework that would be sound enough to create a conducive environment in, 
and potentially enhance the performance of, the Malawi SEZs.  
 
1.3  Research question  
From the outline in the preceding paragraphs, the main question to be 
addressed in this research is: What kind of a legal and regulatory framework 
                                                             
14
  Farole T. Special Economic Zones in Africa: Comparing Performance and Learning from Global 
Experiences (2011) 11 available at https://openknowledge.worldbank.org/handle/10986/2268 
(accessed on 11 May 2018) (hereafter Farole T (2011)). The other steps to SEZ development 
include: de facto implementation; location of a zone; infrastructure quality; policies to promote links 
between SEZs and domestic economy; co-location of SEZs with trade gateway infrastructure; 
supporting domestic investment in the zones; addressing social infrastructure needs; improving 
approach to social and environmental compliance issues: and effective monitoring and evaluation.  
15
  Apart from both countries being members of SADC and COMESA, Malawi and Zimbabwe have 
also previously entered into a number of bilateral trade agreements. See 
https://mitc.mw/trade/index.php/bilateral-agreements-between-malawi-and-zimbabwe.html. See 
also https://edf.mw/index.php/trade-guidance (both accessed on 27 May 2019) 
http://etd.uwc.ac.za/
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would be sound enough and capable of improving the investment climate in 
Malawi SEZs? A detailed answer to the main question would require that the 
study also answers the following sub-questions:  
(i) What are the international best practices in developing legal and 
regulatory frameworks for SEZs?  
 
(ii) Is the current legal and regulatory framework for Malawi EPZs in line with 
the international best practices or does it have any shortcomings?  
 
(iii) If any shortcomings exist in the legal and regulatory framework, how do 
they affect the performance of Malawi EPZs and how can such 
shortcomings be remedied? 
 
(iv) How has Zimbabwe embraced the international best practices in its new 
SEZ laws and what lessons can Malawi learn? 
 
(v) What recommendations can be made for the development of a sound 
legal and regulatory framework that would be capable of improving 
investment in Malawi SEZs? 
 
1.4 Significance of the research  
Over the years, there has been a global proliferation of SEZ types which are 
more diverse than the traditional EPZs.16 Having had an unsuccessful EPZ 
programme spanning over two decades, Malawi now plans to follow the global 
trend by introducing multi-sectoral SEZs. Thus, the country intends to take a 
broader approach to SEZs. It is hoped that such broader approach will attract 
more local and foreign investment, which will eventually contribute to economic 
growth.17  
 
                                                             
16
  Zeng DZ „Special Economic Zones: Lessons from the Global experience‟ PEDL Synthesis Paper 
Series No. 1 (2016) available at 
https://assets.publishing.service.gov.uk/media/586f9727e5274a130700012d/PEDL_Synthesis_Pa
per_Piece_No_1.pdf (accessed on 17 June 2018) (hereafter Zeng DZ (2016). 
17
  Ministry of Industry and Trade (2015) 17. 
http://etd.uwc.ac.za/
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Several SEZs around the world have not been as successful as they were 
intended to be due to various factors including deficiencies in the host 
countries‟ legal and regulatory frameworks.18 It has been noted that in cases 
where SEZs have succeeded, the setting up of an effective legal framework is 
the first among the steps necessary for SEZ development.19 It is therefore 
crucial that as Malawi plans to expand its SEZs, the existing EPZ programme, 
including its legal and regulatory framework, should be assessed. Such an 
assessment would provide lessons which would assist in developing a sound 
legal and regulatory framework for the future. Inefficiencies in the SEZ legal 
and regulatory framework would likely contribute to yet another failure of an 
even bigger program for Malawi. 
 
1.5 Research methodology 
 
This work was a desktop research. Primary resources of information included: 
the Malawi EPZ Act and EPZ Regulations made thereunder; reports published 
by the Malawi Ministry of Trade and Industry; and publications by international 
organisations/ institutions such as the Organisation of Economic Co-operation 
and Development (OECD) and the Foreign Investment Advisory Service 
(FIAS), which have developed principles that are regarded as best practices for 
development of SEZ programmes.20   
 
Most of the relevant materials were accessed on the internet. The course 
materials made available as part of the “Project Finance: Special Economic 
Zones” module of the LLM in International Trade, Business and Investment Law 
programme were also used. Research was also carried out at the libraries of 
the University of the Western Cape and the University of Malawi.  
                                                             
18
  Farole T (2011) xiii.  
19
  Farole T (2011) 11. 
20  See Farole T & Kweka J „Institutional Best Practices for Special Economic Zones: An Application 
to Tanzania‟ Africa Trade Policy Notes (2011) 1 available at 
http://siteresources.worldbank.org/INTRANETTRADE/Resources/SEZTanzaniaPolicynoteFinal.pdf  
(accessed on 17 June 2018). See also MENA-OECD Investment Program „Towards Best Practice 
Guidelines for the Development of Economic Zones‟ (2009) 10 available at 
https://www.oecd.org/mena/competitiveness/44866585.pdf (accessed on 15 May 2018) (hereafter 
MENA-OECD Investment Programme (2009). 
 
http://etd.uwc.ac.za/
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The study has taken descriptive, analytical and prescriptive approaches. The 
descriptive approach has been used in providing an overview of the current 
EPZ legal framework and existing international best practices relating to SEZ 
laws. The analytical approach has been applied in assessing the soundness of 
the current Malawi EPZ legal framework against international best practices 
and drawing lessons therefrom. A comparative analysis of Zimbabwe‟s new 
SEZ legislation has been carried out, with the aim of drawing lessons that may 
potentially assist in shaping Malawi‟s SEZ legal framework. Recommendations 
on developing a sound legal and regulatory framework for Malawi SEZs have 
taken a prescriptive approach. 
 
1.6 Chapter outline 
This research is divided into the following five chapters: 
 
Chapter One 
This is the introductory chapter of this thesis. It is made up of the research 
background, objectives, research questions, significance of the research, 
research methodology and an outline of all the chapters. 
 
Chapter Two 
This chapter will provide an overview of the different types of SEZs, their 
respective objectives as well as their structures.  It will also examine the 
principles and best practices that have been developed by international 
organisations/institutions and the extent to which these are relevant in 
developing SEZs. 
 
Chapter Three 
Chapter three will examine the existing Malawi EPZ law in light of the 
international best practices and will identify any shortcomings that need to be 
remedied. It will also present a brief analysis of Zimbabwe‟s new SEZ 
legislation, with the aim of drawing lessons, if any, that may potentially assist in 
shaping Malawi‟s SEZ legal framework.  
http://etd.uwc.ac.za/
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Chapter Four 
Chapter four will examine legal and economic circumstances prevailing in 
Malawi that are worth taking into account in developing a new legal and 
regulatory framework for Malawi‟s SEZs.  
 
Chapter Five 
 
This chapter will conclude the study and make recommendations on developing 
a sound legal and regulatory framework for Malawi SEZs. The 
recommendations will be made based on the analysis of the existing Malawi 
EPZ regime, the international best practices, lessons drawn from Zimbabwe‟s 
approach to SEZs as well as relevant legal and economic circumstances 
prevailing in Malawi. 
 
 
 
 
  
http://etd.uwc.ac.za/
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CHAPTER TWO 
FUNDAMENTALS OF THE SEZ CONCEPT AND INTERNATIONAL BEST 
PRACTICES IN DEVELOPING SEZ PROGRAMMES 
 
2.1 Introduction 
A legal and regulatory framework is one of the building blocks for any SEZ 
programme. Before analysing what a legal and regulatory framework entails, it 
is important that the SEZ concept is discussed. Such basic understanding 
would assist in appreciating the different motivations for, and approaches to, 
development of SEZs by different countries and institutions around the world.  
 
This chapter will begin by discussing the definition of SEZs and will provide an 
overview of the different types of SEZs and their respective objectives and 
characteristics. The chapter will also briefly discuss the history and evolution of 
SEZs as well as the trends and statistics in development of SEZs around the 
world. It also examines SEZ development principles and best practices that 
have been identified or devised by authors and international organisations/ 
institutions as well as the extent to which such principles and best practices are 
relevant in developing SEZs. The discussion in this chapter will lay a foundation 
for an analysis (in the subsequent chapters) of the current Malawi EPZ regime 
and identification of areas that need consideration and/or improvement in order 
to strengthen the legal and regulatory framework for the SEZs. 
 
2.2 Definition of SEZs 
SEZs have over the years evolved into various forms and are often called by 
different names in different countries.21 This state of affairs has resulted in 
various definitions being ascribed to SEZs depending on how they are 
conceptualised in a particular country or by a particular authority. Thus, there is 
no standardisation of terminology for SEZs and the terminology applied in 
                                                             
21
  Competitive Industries and Innovation Programme (CIIP) „Special Economic Zones: An 
Operational Review of Their Impact‟ (2017) 11 available at 
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018); also 
„ASEAN Guidelines for Special Economic Zones Development and Collaboration‟ adopted by 
ASEAN Economic Ministers AEM in 2016 available at https://asean.org/wp-
content/uploads/2016/08/ASEAN-Guidelines-on-SEZ-Development.pdf (accessed 4 December 
2018). 
http://etd.uwc.ac.za/
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literature and in common usage can be confusing.22 It is not unusual to find that 
words like „free zones‟, „free trade zones‟, „customs-free zones‟, „special 
economic zones‟, „export processing zones‟, are in practice used almost 
interchangeably.23 This reflects the linguistic preferences of authorities 
implementing SEZs as much as functional differences between different types 
of SEZs.24 
 
There are various SEZ definitions, some of which are commonly used in 
literature. Most of the definitions attempt to capture the fundamental elements 
of SEZs. One commonly used definition is by Farole who has defined an SEZ 
as a demarcated geographic area contained within a country‟s national 
boundaries where the rules of business are different from those that prevail in 
the national territory.25 Such differential rules mainly deal with investment 
conditions, international trade and customs, taxation, and the regulatory 
environment; whereby the zone is given a business environment intended to be 
more liberal from a policy perspective and more effective from an administrative 
perspective than that of the national territory.26 
 
Another SEZ definition similar to that of Farole states that an SEZ is a delimited 
geographic area within a country, with a zone management that provides 
infrastructure and services to tenant companies, and where the rules for doing 
business are different and are promoted by a set of policy instruments that are 
not generally applicable to the rest of the country.27 Yet another definition has 
coined SEZ as a policy concentrate designed to increase growth by creating an 
economic environment which offers significantly better investment and 
                                                             
22
  Palit A & Bhattachargee S Special Economic Zones in India: Myths and Realities (2008) 6 and 7. 
23
  MENA-OECD Investment Program „Towards Best Practice Guidelines for the Development of 
Economic Zones‟ (2009) available at https://www.oecd.org/mena/competitiveness/44866585.pdf 
(accessed on 15 May 2018). 
24
  MENA-OECD Investment Programme (2009) 4. See also Costachie S „Free Zones, Some 
Theoretical Aspects‟ (2008) 11 Annals of the University of Craivora: Series Geography 138 139. 
25
  Farole T (2011) 23. 
26
  Baissac C „Brief History of Special Economic Zones and Overview of Policy Debates‟ in Farole T 
„Special Economic Zones in Africa: Comparing Performance and Learning from Global 
Experiences‟ (2011) available at https://openknowledge.worldbank.org/handle/10986/2268 
(accessed on 11 May 2018) (hereafter Baissac C (2011)). 
27
  Ge W „Special Economic Zones and the Opening of the Chinese Economy: Some Lessons for 
Economic Liberalization‟ (1999) 27 (7) World Development 1267; also Hamada K „An Economic 
Analysis of the Duty-Free Zone‟ (1974) 4 Journal of International Economics 225. 
http://etd.uwc.ac.za/
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operating conditions than the rest of the domestic economy, and ensures that 
conditions of international competitiveness are created.28 
 
It is worth noting that Farole‟s definition of SEZs has been subjected to critique.  
It has been argued, and Farole has acknowledged, that the definition may not 
fully capture the reality of SEZs because some countries make no distinction 
with regard to taxation laws in their SEZs and the rest of the country.29 It has 
further been argued that other countries have done away with the geographic 
spatiality of the SEZ and have instead made the SEZ a purely legal space with 
applicability across the entirety of the national territory or large portions of it.30 
In coming up with his SEZ definition, Farole was cognisant of the fact that there 
is a variation of SEZ definitions across countries and institutions, and that the 
continuous evolution of SEZs (as evidenced by new types of zones being 
developed and older types disappearing or being adapted) would require that 
any attempt at a comprehensive SEZ definition must be sufficiently broad to 
encompass the bewildering array of past, present, and future zones, and yet 
sufficiently precise to exclude those that do not display the essential structural 
features that make a zone a zone.31  
 
In light of the above critique, it would not be easy to come up with an SEZ 
definition that is widely or universally accepted as comprehensive. In Malawi, 
no unique definition of SEZs appears to have been provided by literature on the 
subject. This thesis will therefore, bearing in mind the critique, proceed with 
Farole‟s definition as it captures the basic SEZ elements and is commonly 
used. The said definition is considered sufficient for purposes of the discussion 
in this thesis. 
 
2.3 Types of SEZs and their objectives and characteristics  
With the evolution of SEZs over time, a multiplicity of names and forms of SEZs 
have come about and this is due to several factors, including: the need to 
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differentiate among types of zones that display very real differences in form and 
function; differences in economic terminology among countries; the desire by 
zone promoters to differentiate their product from those of the competition; and 
the consequences of multiple translations.32 Therefore, there is little 
consistency in the classification of SEZs.33 Just as defining the exact 
parameters of SEZs is difficult, distinguishing between different types of SEZs 
can be similarly complex.34 
 
The Foreign Investment Advisory Service (FIAS) has attempted to deal with the 
inconsistency in SEZ classification by coming up with SEZs types namely: Free 
Trade Zone; Export Processing Zone; Enterprise Zone; Freeport; Single 
Factory EPZ; and Specialised Zone.35 With the exception of the Single Factory 
EPZ, the common principles underpinning the SEZ concept include: (i) a 
delimited, secure area (also referred to as ring-fenced enclaves36) under single 
administration; (ii) a special incentive and regulatory regime; and (iii) location-
based incentive eligibility.37  
 
In addition to the SEZ types stated by FIAS, Zeng has identified other SEZ 
types namely: Comprehensive SEZs; Industrial Parks; Bonded Areas; and Eco-
Industrial Zones.38 The mentioned SEZ types, together with their objectives and 
characteristics, are discussed below. 
 
2.3.1 Export Processing Zones (“EPZs”)  
EPZs are industrial estates that offer special incentives and facilities for 
manufacturing and related activities.39 A well-known example of an EPZ is the 
Shannon Free Zone in Ireland which was established in 1958 and is considered 
the world‟s first modern EPZ.40 The implementation of the Shannon EPZ was 
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34
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  FIAS (2008) 3. 
36
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successful and this provided impetus for other countries (such as Puerto Rico 
and India) to pursue similar lines of development.41  
Since the 1970s, EPZs were known to be primarily aimed at attracting export 
oriented investments and usually covering a wide array of manufacturing 
industries.42 EPZ activities were focused exclusively on export markets; 
investment in EPZs was restricted to foreign capital; and activities were limited 
to manufacturing.43 The EPZ model was successful in many East Asia and 
Latin America countries, such as the Republic of Korea, Taiwan, China, 
Vietnam, Bangladesh, Mauritius, Dominican Republic, and El Salvador.44     
 
Since the 1990s, EPZs have evolved dramatically and the types of activities 
permitted in EPZs have expanded significantly.45EPZs now typically take two 
forms namely: the traditional EPZ model, in which the entire area within the 
zone is exclusively for export-oriented enterprises licensed under an EPZ 
regime; and the hybrid EPZ model which, in contrast, is typically sub-divided 
into a general zone open to all industries regardless of export orientation and a 
separate area reserved for export-oriented, EPZ-registered enterprises.46 
 
It has been observed that EPZs have their limitations as they tend to become 
enclaves without much linkage with the local economy and they rely heavily on 
fiscal incentives.47 Deriving substantial benefits from EPZs has been highly 
problematic in some cases and history has many examples of failure.48 Given 
these limitations, many countries began to move towards the modern concept 
of SEZs which have wider size, have more linkages with the local economy, are 
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multifunctional and are less reliant on incentives.49 One example is in India 
where, upon enacting an SEZ Act in 2005, EPZs that had been in existence 
were converted into modern SEZs.50 Going by the trend in which countries are 
moving away from EPZs, it would appear that the common view is that EPZs 
have outlived their usefulness.   
 
2.3.2 Single Factory EPZs 
Single Factory EPZs are also known as Free Enterprises (“FEs”) or Single Unit 
Free Zones and they provide incentives to individual enterprises regardless of 
location.51 This is a variation since, unlike the other EPZs discussed above, 
individual enterprises do not have to locate within a designated zone to receive 
incentives and privileges.52 Enterprises are provided with EPZ status and 
allowed to locate anywhere in the national territory or in a designated part of the 
territory.53 Some countries such as Mauritius, Madagascar, Mexico and Fiji rely 
exclusively on Single Factory EPZs.54 In other countries such as Costa Rica, 
the United States, and Sri Lanka, Single Factory EPZs and the other EPZs 
coexist.55 Single Factory EPZs also exist in Sub-Saharan Africa although no 
increase in their numbers appears to have been recorded in recent years. As 
the only distinction between Single Factory EPZs and the other EPZs is their 
location in a national territory, the usefulness of Single Factory EPZs also 
appears to have dwindled.56 
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2.3.3 Free Trade Zones (“FTZs”)  
FTZs are the oldest form of SEZs and are also known as Commercial Free 
Zones or Free Zones. 57 They are fenced-in, duty-free areas, which offer 
warehousing, storage, and distribution facilities for trade, transhipment, and re-
export operations, located in most ports of entry around the world.58 Thus, 
FTZs are said to be the most ubiquitous in a majority of seaports and in some 
airports.59 They are usually under the direct or indirect administration of ports 
and they are also physically segregated from both the port‟s main area and the 
outside by fences, walls and gates because they lie outside the country‟s 
customs territory.60 Their activities are limited to trade-related processes which 
include warehousing, storage, sales, exhibitions and light processing 
operations such as packaging, labelling, quality control, and sorting.61 FTZs 
continue to be widely used.  
 
2.3.4 Enterprise Zones (“EZs”) 
EZs are intended to revitalize distressed urban or rural areas through the 
provision of tax incentives and financial grants,62 and through increasing private 
sector participation.63 EZs exclude duty free imports but may provide zoning 
relief, tax payment and licence exceptions. Activities in EZs mainly include 
manufacturing, trade and other related commercial activities.64While EZs offer 
incentives, they do not provide a specific regulatory regime.65 Most EZs are in 
developed countries such as the United States of America, France and the 
United Kingdom. They are not common in Africa and only South Africa is 
reported to have developed them.66  
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2.3.5 Freeports 
Freeports are generally a much broader concept and typically encompass 
much larger areas with the objective of encouraging diversified economic 
growth and to liberate the economy. 67 They accommodate all types of activities 
including tourism and retail sales, permit people to reside on site, and provide a 
broader set of incentives and benefits.68 It has been argued that the term 
„Freeport‟ in the FIAS classification of SEZs can be confusing as it is used to 
describe SEZs in general. Freeports can include entire economic regions, the 
populations that live and work in these regions and all the economic activities 
that take place there and they can contain or even overlap political and 
administrative units.69Freeports have been widely used in Asia and the Pacific, 
particularly in China, India, Indonesia, Malaysia and Singapore.70 There 
appears to be no country in Sub-Saharan Africa that has established 
Freeports.71  
 
2.3.6 Specialized Zones (“SZs”)  
These are targeted at specific sectors or economic activities.72 Examples 
include science/technology parks, petrochemical zones, logistics parks, and 
airport-based zones.73 They may restrict the access of companies in non-
priority sectors, and their infrastructure is mostly tailored according to their 
sectoral targets.74Examples of SZs include the Singapore Science Park, the 
Labuan Offshore Financial Centre in Malaysia, the Dubai Internet City in the 
United Arab Emirates and the Kuala Lumpur Airport Free zone in Malaysia.75  
 
2.3.7 Comprehensive SEZs 
These are also called „Multi-functional Economic Zones‟ and are zones of a 
large size that have a mix of different, industrial, service and urban-amenity 
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operations.76 In some cases they are said to encompass a whole city or 
jurisdiction. Examples are Shenzhen City and Hainan Province in China.77 The 
characteristics of Comprehensive SEZs appear to be similar to those of FIAS‟ 
Freeports (discussed above). 
 
2.3.8 Bonded Areas 
These are also known as „Bonded Warehouses‟ and are specific buildings or 
other secured areas in which goods may be stored, manipulated, or may 
undergo manufacturing operations without payment of duties that would 
ordinarily be imposed.78 To some extent, Bonded Areas are similar to FTZs or 
Freeports. However, the major difference is that Bonded Areas are subject to 
customs laws and regulations, while FTZs are exempt from these provisions.79 
 
2.3.9 Eco-Industrial Zones  
These focus on ecological improvements in terms of reducing waste and 
improving the environmental performance of firms.80 They often use an 
“Industrial symbiosis” concept and green technologies to achieve energy and 
resource efficiency. Given the severe environmental challenges, the number of 
countries that are embracing this new type of zone is increasing.81  
 
From the types of SEZs discussed in the preceding paragraphs, it appears that 
EPZs, Single Factory EPZs, FTZs, Comprehensive SEZs and SZs are the most 
used types. This notwithstanding, the trend in recent years has been that 
countries are moving away from EPZs and Single Factory EPZs. This is the 
direction that Malawi has now taken. 
 
2.3.10 Proposed SDG Model Zones 
 In its World Investment Report of 2019, UNCTAD has proposed the 
development of an entirely new type of SEZ named the „SDG model zone‟ 
                                                             
76
  Zeng DZ (2016) 2.  
77
  Zeng DZ (2016) 2. 
78
  Zeng DZ (2016) 2. 
79
  Zeng DZ (2016) 2.  
80
  Zeng DZ (2016) 2. 
81
  Zeng DZ (2016) 2.  
http://etd.uwc.ac.za/
17 
 
which will be driven by the United Nations SGDs.82 UNCTAD envisages that 
conceptually, SDG model zones would be built around three key elements 
which include: a strategic focus on attracting investment in SDG-relevant 
activities; the highest levels of ESG standards and compliance; and promoting 
inclusive growth through linkages and spillovers.83 Among other things, it is 
said that the SDG model zones could adopt the highest international standards, 
set the benchmark and act as catalysts for improvements across all zones 
through innovation and experimentation with new approaches.84 
 
This thesis notes that at present, the SDG model zones have not been tried 
and tested. Further, as UNCTAD has also acknowledges, different stages of 
development require different forms of SEZs.85 As countries develop, it is 
important to continuously assess the extent to which SEZs are fit for purpose 
and to adapt zone programmes to evolving contents and development 
objectives.86 It would appear that whilst the proposed SDG model zones may in 
practice be implemented by developed countries with relative ease, least 
developed countries like Malawi may find it difficult to implement the proposed 
SDG zone model (which designed to involve innovation and experimentation 
with new approaches) as compared to the commonly used modern SEZ types. 
 
2.4 Common characteristics of SEZs 
Although the types of SEZ discussed above (except the proposed SDG model 
zones, which are yet to be implemented) differ from one another in form or 
function, they all share certain hallmarks.87 Broadly, four characteristics define 
SEZs and these are: (a) they are geographically delineated areas, usually 
physically secured (with the exception of Single Factory SEZs); (b) they have a 
single management or administration; (c) they offer benefits for investors 
physically within the zone; and (d) they have a separate customs area (duty-
free benefits) and streamlined procedures.88 Additional characteristics that 
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have also been mentioned in literature as being common among SEZs are that: 
they are optimally established and operated as part of a national economic 
development reform strategy, and not as a “one off” venture; and they range in 
size and scope, from individual small industrial parks to entire regions of a 
country.89 
 
The SEZ types also share features that contribute to their “special” nature and 
these features are as follows:  
(i) Special regulatory regime: SEZs normally operate under more liberal 
economic laws than those that typically prevail in a country, regarding 
issues such as labour, land use, and foreign investment.90 The special 
regulatory regime is usually managed by a dedicated governance 
structure (centralised or decentralised) whose attributes vary according to 
the nature of the SEZ regime, the prevalent administrative culture, the 
number of existing SEZs, and the role of the private sector in developing 
and operating SEZs.91 The purpose of this structure is to ensure efficient 
management of the regime and to ensure that investors benefit from its 
provisions.92 The said purpose is achieved by coordinating activities within 
the zone and advocating for firms in the zone in interactions with 
government.93 
 
(ii) Public services: SEZs are normally serviced with efficient customs and 
fast-tracked registration and licensing, often through “one-stop-shop” 
services.94  
 
(iii) Infrastructure: SEZs in most cases have much better and more reliable 
physical infrastructure such as roads, power, water, real estate, and 
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telecommunications compared to the domestic economic environment.95 
The infrastructure works to support the activities of the firms and 
economic agents operating within the SEZs.96 SEZs also usually have a 
government land policy that has zoned land specifically for the purpose of 
the SEZ.97  
 
(iv) Fiscal incentives: Investors in SEZs, particularly the anchor investors, 
often enjoy fiscal incentives.98 The fiscal incentives are based on rules 
and legislation and are aimed at reducing taxes for firms and sometimes 
for key employees thereby attracting firms or inducing them to invest.99 
They take the form of reduced corporate taxes or tax holidays; investment 
tax credits or accelerated depreciation allowances to encourage capital 
formation; or sometimes lower import taxes and tariffs.100 
 
2.5 Rationale for setting up SEZs 
SEZs are set up because of the social values or return they are expected to 
generate.101 The expectation is for SEZs to generate or participate in the 
economic growth and transformation of their host countries in a way that is 
faster or more effective than would be the case without them.102 SEZs also 
seek to increase the competitive environment of a country through an increase 
in investment and a decrease in business costs.103 
 
It is said that initially, the rationale for creating SEZs sprung from the idea of 
setting up special investor-friendly sites where foreign investors could import 
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inputs duty-free and assemble final goods for sale in international markets.104  
Underlying this rationale is the conviction that the comparative advantage of the 
host economy is cheap labour.105  The benefit for the host country comes in the 
form of lowest-skill job creation in manufacturing and assembly, pulling labour 
out of primary production (e.g. agriculture and extractive industries) and from 
urban unemployment, with the added advantage of strengthening of the 
balance of payments through increased exports.106  
 
From an economic perspective, Zeng has categorised SEZ benefits into: (a) 
“static” economic benefits such as employment generation, export growth, 
government revenues, and foreign exchange earnings; and (b) the more 
“dynamic” economic benefits such as skills upgrading, technology transfer and 
innovation, economic diversification, productivity enhancement of local firms, 
etc.107   
 
FIAS has argued that the rationale for setting up SEZs differs between 
developing and developed countries. For developing countries, SEZs have 
traditionally had both a policy and an infrastructure rationale.108 The policy 
rationale considers SEZs as: supporting a wider economic reform strategy; 
serving as “pressure valves” to alleviate growing unemployment; serving as 
experimental laboratories for the application of new policies and approaches; 
and attracting foreign direct investment.109The infrastructure rationale (of fully 
serviced sites with purpose-built facilities for sale or lease) is one of the most 
important driving forces behind zone development in infrastructure-poor 
countries.110 The aim is to enhance the competitiveness of manufacturers and 
service providers and to realize agglomeration benefits from concentrating 
industries in one geographical area.111  
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For developed countries, the rationale for setting up SEZs is more varied.112 
While the main rationale behind SEZ programmes is to enhance trade 
efficiency and manufacturing competitiveness, some countries have set up 
SEZs explicitly intended to promote foreign investment while others have set up 
with the aim of revitalizing economically distressed parts of a country.113  
 
2.6 History and evolution of SEZs in summary 
From a policy perspective, the evolution of SEZs has been summarized as 
follows: 
(i) A shift from import substitution strategies 
In the 1960s and 1970s, EPZs were developed as supplements to 
protectionist economic strategies focused on import substitution.114 The 
performance of these strategies was usually uninspiring and this led 
countries115 to create enclaves for foreign-oriented activities.116 EPZs 
were expected to absorb surplus labour without immobilizing a domestic 
capital base that was oriented toward domestic production. The countries 
that applied this strategy were initially interested only in the static 
economic benefits of the tool such as employment creation, generation of 
foreign exchange through exports and creation of economic value 
added.117 
 
(ii) Export-oriented economic growth model  
At the same time, a number of Asian countries chose to focus their 
economic strategies on exports rather than import substitution.118 EPZs 
were primarily developed to act as catalysts in the transition from inward-
looking or traditional exports to non-traditional exports.119 This export-
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oriented growth model led to the emergence of the newly industrializing 
countries of East and South East Asia.120 
 
(iii) China experiments 
China‟s approach to SEZs has been one of the most radical applications 
of the concept.121 Once it became clear that the country was failing to 
effect economic development through the strategies of the Mao era, the 
government chose to use the first four SEZs122, from 1979 onward, as a 
gigantic experiment in controlled capitalism in a command 
economy.123The four SEZs had an almost immediate positive impact and 
by 1981 they accounted for 59.8 percent of total FDI in China.124 The four 
SEZs continued to succeed and they brought unprecedented rates of 
economic growth in China.125 
 
(iv) Increase in SEZs despite dismantling of protectionist policies 
Changes to the international politico-economic order in the 1980s put an 
end to the inward-looking protectionist economic strategies of the 1960s 
and 1970s.126 As economic liberalization saw the protectionist policies of 
the era dismantled, many argued that SEZs were losing relevance in this 
new environment, as trade and investment barriers were disassembled. 
However, the number of SEZs continued to increase dramatically.127 
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2.7 Trends and statistics in development of SEZs 
Since the first modern EPZ was established in Shannon, Ireland in 1959, there 
have been profound changes in the SEZ concept and the approach to SEZ 
development.128 Traditionally, SEZs were developed as isolated enclaves both 
in terms of the underlying policy framework and geographic location.129 Access 
to incentives and privileges was tightly controlled and qualifying firms were 
required to be substantially export-oriented (particularly for EPZs), to be 
engaged in recognized manufacturing activities, and at times only foreign-
owned.130 Further, zone location was restricted to relatively remote areas or 
near transport hubs and zones were exclusively developed and operated by 
government bodies.131 
 
In recent years, there has been a shift away from EPZs and zone development 
has moved towards SEZ types with emphasis on physical, strategic, and 
financial links between the zones and local economies.132 It has also been 
observed that focus has moved away from fiscal incentives to value added 
services and even more focus is now placed on distinguishing the SEZ through 
creating an improved investment climate in the zone.133 Whilst many SEZs now 
avoid the narrow focus of traditional EPZs and opt for multipurpose 
developments encompassing industrial, commercial, residential, and even 
tourism activities, others are moving to highly specialized developments 
focused on specific high-end services like information and communication 
technology and biotech.134 Another notable trend has been the growing 
importance of zones that are privately owned, developed, or operated as 
opposed to those by governments.135 
 
In terms of challenges faced by SEZs, it has been noted that apart from the 
challenges associated with a more difficult trade and investment climate, SEZs 
face other challenges as well, one of them being the new industrial revolution 
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which could erode the importance of low labour costs – the traditional 
competitive edge of most SEZs.136 Policymakers in various jurisdictions are 
therefore seeking to devise SEZs that will anticipate trends in their targeted 
industries and adapt accordingly.137  
 
As regards global SEZ statistics, different studies have had dramatically varying 
estimates of the number and types of SEZs worldwide.138 In its World 
Investment Report of 2019, UNCTAD has estimated the number of SEZs 
around the world to be nearly 5,400, with many more in the pipeline for the 
coming years.139 Despite the variation in numbers that have been reported, the 
consensus appears to be that the number of SEZs and the number of countries 
hosting SEZs has grown tremendously from the time the SEZ concept 
emerged.140  
 
Inspired by the performance of the first modern EPZ in Shannon, Ireland in 
1959, a number of developing countries (mainly in East Asia, Latin America, the 
Caribbean and to a lesser extent Africa) initiated EPZ programmes.141 In the 
1980s, the pace of SEZ development increased and expanded to new regions, 
including South Asia (Bangladesh, Pakistan), South America, and sub-Saharan 
Africa (Mauritius).142 The first privately developed and operated SEZs came on 
line in the Caribbean and Central America in the 1980s.143 Since then, zone 
development exploded with the emergence of new programmes in the countries 
of Eastern and Central Europe, the Commonwealth of Independent States. 144   
 
There also emerged SEZs in the Middle East and North Africa (MENA). The 
number of SEZs in MENA substantially increased within a short period of 
time.145 According to the MENA-OECD Stock-taking Report of 2005, there were 
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48 functioning SEZs in the MENA region as a whole; with three MENA 
countries having no SEZs at that time namely Oman, Qatar and Saudi Arabia. 
146 The numbers almost doubled from 48 in 2005 to around 89 SEZs in 2009 
and, moreover, the three countries that did not have FEZs had set up concrete 
plans for SEZ development. 147 
 
Sub-Saharan Africa has also witnessed a wave of SEZ programmes.148 Several 
African countries149 launched SEZ programmes in the early 1970s. However, 
most African countries150 did not operationalize their programmes until the 
1990s or 2000s.151 As of 2014, the majority of countries in Sub-Saharan Africa 
had active SEZ programmes, and many others were in the process of 
developing them.152 The expansion of SEZs in recent years is unprecedented 
and, even though the African experience with SEZs over the past two decades 
has been less than spectacular, more SEZs may be developed over the next 
decade than during the three preceding decades combined.153  
 
2.8 Factors that affect the performance of SEZs in general 
Factors that affect performance of SEZs are generally categorized into two 
categories. The first category relates to the setup and design of the overall SEZ 
programme and this includes the incentives package (both fiscal and 
regulatory), the requirements imposed on firms to benefit from the incentives, 
and the organizational set-up of the programme. 154 
 
                                                             
146
  MENA-OECD Investment Programme (2009) 5. 
147
 MENA-OECD Programme „Stocktaking of Good Practices for Economic Zone Development‟ 
available at http://www.oecd.org/mena/competitiveness/44643581.pdf (accessed 2 December 
2018). 
148
  Farole T & Moberg L „It worked in China, so why not in Africa? The political economy challenge of 
Special Economic Zones‟ World Institute for Development Economics Research (WIDER) Working 
Paper 2014/152 available at https://www.wider.unu.edu/publication/it-worked-china-so-why-not-
africa (accessed 5 December 2018). 
149
 Including Liberia, Mauritius, and Senegal. 
150
  Including Malawi. 
151
  Farole T & Moberg L (2014) 3. 
152
  Farole T & Moberg L (2014) 3. 
153
  Farole T & Moberg L (2014) 1. 
154
  Competitive Industries and Innovation Programme (CIIP) „Special Economic Zones: An 
Operational Review of Their Impact‟ (2017) 42 available at 
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018). 
http://etd.uwc.ac.za/
26 
 
Fiscal incentives have traditionally been at the core of many SEZ policies with 
the underlying reasoning being to provide firms operating in SEZs with an 
advantageous, cost-reducing fiscal environment.155 Though they vary from 
country to country and from SEZ to SEZ, fiscal incentives frequently include a 
mix of exemptions from import duties on machinery or inputs; and reductions or 
exemptions from various types of tax, including corporate income and value-
added tax (VAT).156 Many SEZ programmes also offer subsidized utilities to 
companies, through either VAT exemptions or explicit subsidies.157  
 
Regulatory incentives on the other hand are aimed at, among other things, 
cutting red tape and simplifying administrative procedures for firms operating in 
SEZs.158 In many cases the SEZ authorities are authorised to act as a one-stop 
shop with the authority to grant all necessary licences and authorisations and 
oversee regulatory compliance, thereby shielding investors from a time-
consuming and sometimes ominous regulatory compliance.159 The discussions 
in this thesis focus more on this first category of factors as it is the category that 
SEZ legal and regulatory frameworks are mostly set to govern. 
 
The second category of factors affecting SEZ performance relates to the SEZ 
characteristics that are related exclusively to the structure and layout of the 
SEZ.160 Such characteristics are generally linked to the dimension of the SEZ, 
the sectors targeted, the location of the SEZ and the services and infrastructure 
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provided within the SEZ.161 In recent years, there has been a shift in literature 
and among policy-makers to highlight the importance of these characteristics 
as opposed to a singular focus on the incentive package provided in the SEZ 
programme.162 Furthermore, and in contrast to contextual factors, SEZ 
characteristics can be influenced and/or adjusted relatively easily and hence it 
is reasonable to expect that the SEZ-specific characteristics will affect the 
economic performance of the zone.163  
 
2.9 Factors that are said to negatively affect SEZs  
In measuring the success or failure of SEZs, studies examine employment, 
foreign direct investment, exports and production growth in the SEZs as 
indicators.164 Such aggregate statistics are then compared to previous trends 
and to the rest of the country to determine whether the SEZs have succeeded 
or failed.165 Various studies have identified factors that lead to poor 
performance or failure of SEZs. Since SEZ programmes differ in many aspects, 
one would reasonably expect different failing SEZs to have different causative 
factors or different combinations of causative factors depending on the 
circumstances surrounding each SEZ. Identification of such causative factors is 
key in devising principles and best practices for SEZ development. Moran 
identifies the following as some of the factors that contribute to failure of SEZs:  
(i) lack of infrastructure and poor worker treatment by quasi-monopolistic 
employers in the SEZs; 
 
(ii) overvalued exchange rates; 
 
(iii) high SEZ wages in comparison to relative productivity; 
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(iv) weak and ineffective investment promotion agencies; 
 
(v) lack of a favourable doing-business setting within SEZs; 
 
(vi) lack of a favourable doing-business setting surrounding SEZs and lack of 
backward integration into the local economy; and 
 
(vii) lax environmental standards and weak enforcement of environmental 
regulations.166 
 
The above-listed factors, which are internal and external to an SEZ programme 
(and to the zone itself) are said to negatively affect an SEZ‟s ability to attract 
investors, create employment, and facilitate firm performance and economic 
growth.167 The success or failure of an SEZ can therefore be said to be highly 
dependent on what happens both within and outside it.168 It is important that a 
legal and regulatory framework for SEZs should address the above-discussed 
factors in order to enhance the performance of the SEZs. The subsequent 
chapters of this thesis will therefore take into account the stated factors in 
determining a sound legal and regulatory framework for Malawi SEZs.  
 
2.10  Best practices in development of SEZs 
 
SEZs can be expensive and risky endeavors and therefore require careful 
planning.169 Various literature on SEZs contains what are said to be the “best 
practices” in developing SEZs. The best practices discussed in this chapter are 
the ones that have been identified as generally accepted best practices and 
have been commonly recommended by well-known authors on the subject of 
SEZs as well as international organisations dealing with SEZs.170  As there 
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appears to be no empirical evidence or consensus on the said best practices 
always achieving best results when applied, this thesis will treat the same only 
as recommendations which countries or institutions wishing to set up SEZ 
programmes or seeking to reform existing SEZ programmes may consider 
when planning. Further, SEZs operate in different environments and it would be 
naïve to expect practices that work well in one environment to work exactly the 
same way in a different environment. A country would risk being misled if it 
were to simply adopt any set of the said best practices.  
 
It is on this understanding that Zeng submits that in order for SEZs to be 
successful, the SEZ programmes must be adapted to the host country‟s 
specific situation, and build on its comparative advantages.171 He further states 
that since economic transformation can take decades, the key is to make the 
SEZs an integral part of the long term development strategy, taking into 
account the commercial sustainability, target markets and businesses, growth 
trajectory, infrastructure availability, skills and technology innovation capability, 
and environmental sustainability.172 In this regard, it is important for policy 
makers to undertake joint actions in order to promote synergies and 
coordination among the different players.173 Policy makers and practitioners 
both at the central and local levels need to make concerted efforts to: make 
economic zones effective in attracting quality investments; ensure zones are 
economically viable and deliver positive externalities, including catalysing 
economic reforms, facilitating learning, innovation, upgrading, and structural 
transformation, and ensure the sustainability of economic zones from an 
institutional, social, and environmental perspective.174 
 
According to MENA-OECD, a review of international best practices, reveals that 
policy makers interested in designing new or modifying existing SEZ 
programmes should focus on six elements namely: the type of zone to be 
developed; the policy framework; incentive framework; regulatory framework; 
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institutional framework; and lastly physical development and management of 
zones.175 The six elements are discussed below. 
 
2.10.1Choice of SEZ type 
Determining the type of SEZ to be developed is critical and in choosing the SEZ 
type, the following two considerations should be taken into account:  
(i)  Export Processing Zones vs. Multi-Sectoral Zones: here the argument is 
that SEZ programmes should not be limited to a narrow set of sectors. 
Increasing reforms of the traditional EPZ concept into SEZs with a multi-
sectoral development approach has been a global trend.176 The reasoning 
is that SEZ programmes should target a wide assortment of economic 
sectors, including commercial and manufacturing activities and 
professional services (such as warehousing, transshipment, and 
informatics).177 
(ii) Public vs. Private Sector Operated Zones: the argument is that greater 
involvement of the private sector in the development and management of 
SEZs should be encouraged because it reduces the burden placed on 
public resources and increases the efficiency of SEZs by allowing them to 
operate under market mechanisms.178 International experience shows that 
a significant number of SEZs that are developed and managed by 
governments have been less effective than their private counterparts.179 
Consequently, the global trend has been the movement towards SEZs 
which are privately operated.180  
 
According to the FIAS Stocktaking Report of 2008, nearly 62% of 
developing and transition country SEZs worldwide were private sector 
developed and operated.   In the MENA region the proportion stood at 
approximately 18%. However, examples of a movement toward public-
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private partnership approaches were emerging in the MENA region.181 
Generally, commentators recommend the private promotion and 
management of an SEZ, and suggest that privately run SEZs may be 
more successful than government run zones.182  
In order to facilitate private development of SEZs, an appropriate legal, 
regulatory and institutional framework should be in place based on the 
following guidelines:  
(a) A legal framework should be developed that clearly outlines 
selection criteria, incentives and privileges of private SEZ developers 
and operators. 
 
(b) Public-private partnership (PPP) frameworks for zone development 
should be encouraged and the PPP arrangement should be based 
on a clear definition of rights, responsibilities, obligations and 
commitments of the private and public sector parties.183  
 
2.10.2 Policy framework  
It is important that policy frameworks be streamlined across different SEZs and 
designed to encourage SEZs to compete on the basis of facilities and services 
rather than competing on the basis of fiscal incentives. 184 The following are 
said to be guidelines to be considered in developing a policy framework for SEZ 
programmes:  
(i) Governments should set realistic expectations and conduct a thorough 
cost/benefit analysis. 
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(ii) Minimum export requirement should be removed in order to maximize the 
flexibility of the regime and to abide by WTO obligations. The incentive 
regime applied within the SEZs should be consistent with WTO 
obligations.  
 
(iii) SEZs should respect the WTO principle of non-discrimination between 
foreign and domestic investment projects. 
 
(iv) Labour regimes should be consistent with international norms including 
International Labour Organisation (ILO) standards and obligations. In 
addition, foreign worker employment regimes should be transparent yet 
discourage excessive dependence on foreign labour at the expense of the 
domestic labour market.  
 
(v) Physical development standards and clear criteria for approval of privately 
and publicly developed SEZs should be put in place and streamlined (this 
includes zone design, environmental standards, financial and technical 
track record of the zone development group and minimum equity 
requirement by the SEZ developer). 
 
(vi) Indirect exporter benefits (such as duty free access to the SEZs) should 
be given to firms in the local economy, which supply firms located in the 
SEZ thereby increasing linkages. Creating backward linkages with the 
national economy is a major opportunity to foster economic growth and 
employment in the overall economy. 
 
(vii) Collaborative relationships should be encouraged between investment 
projects in the zones and firms and research institutions in the local 
economy. Encouraging business networks and clusters between zone 
investments and outside zone investments increases transfers of know-
how and skills to the local economy.  
 
(viii) Private SEZ developers should be allowed to supply utilities services 
(telecommunications, water/ sewerage, power) to tenants of SEZ 
estates.185 
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2.10.3 Incentive framework  
The following are said to be guidelines for the design and implementation of 
incentive packages in the zone programmes:  
(i) Generous incentive packages (such as blanket tax and duty exemptions) 
in SEZs need to be monitored and evaluated periodically to ensure they 
are meeting their intended policy objectives. 
 
(ii) A common set of incentives and privileges for all zone types in a country 
is encouraged. This would reduce the problem of competing SEZ regimes 
that undermine SEZ programmes by ensuring a level playing field 
between the different SEZs.  
 
(iii) When using performance based incentives, they should be included within 
a country‟s tax code rather than through special legislation. Having too 
many tax regimes, such as one for SEZs and one for the general 
economy, may strain resources and the effectiveness of national tax 
administrations.  
 
(iv) Encourage the introduction of sunset clauses in instances where tax 
incentives are offered. Long term commitments create equity problems by 
discriminating an SEZ programme and go against their “temporary” 
nature.  
 
(v) Link fiscal incentives to actual process of capital formation. Fiscal 
incentives that may have this effect include investment tax credits and 
duties exemption on capital goods whereas sweeping measures such as 
tax holidays often encourage tax planning rather than productive 
investment.186 
2.10.4 Legal and regulatory framework  
SEZ laws are a core part of the regulatory framework.187 A crucial aspect of 
zone programmes which is often overlooked is the simplification and 
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streamlining of investment approvals, expatriate work permits, granting of 
import and export licenses as well as accelerated on-site customs inspection 
procedures and automatic foreign exchange access. 188 The following are said 
to be guidelines intended to improve and increase the efficiency of the 
regulatory framework:  
(i) Use of streamlined procedures for business registration (in the form of a 
simple declarative investment registration system rather than lengthy and 
complicated investment approval regime) by arranging for applications to 
be submitted to a single government office that provides the license. 
Further, instead of specifying eligible activities, a negative list of ineligible 
activities should be used. All criteria for approval or denial should be 
objective and made public and a default clause authorizing automatic 
approval of application if no ruling had been issued within the review 
period is encouraged. 
 
(ii) Facilitating provision of secondary permits and authorizations (including 
permits covering land, building, labour, health and safety matters) by 
vesting all such authorizations to the relevant zone authority rather having 
investors deal with individual line ministries and agencies (one-stop shop 
services).189  
International best practices also recommend that the legal and regulatory 
environment needs to be trustworthy, transparent and predictable by providing 
for: standards of protection and investor remedies that are clearly established 
and provide a satisfactory level of comfort to investors190; investment promotion 
and protection agreements with other countries; an adequate and effective 
dispute resolution system that does not favour one SEZ participant over 
another and that ensures the cost of pursuing a claim is non-excluding; and 
proper, reliable, efficient and effective enforcement procedures.191 
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They further recommended that the legal and regulatory framework should 
consider incorporating global best practice elements such as: 
(i)  an independent SEZ regulator; 
(ii)  rights and obligations of developer/operator which include rights to lease 
and build on land; to build infrastructure and utilities; and to provide 
ancillary services; 
(iii) regulations relating to land use and environmental management which 
include: clear environmental controls; clear property rights and 
guarantees; regulator‟s power to monitor compliance; and guidelines on 
design and building standards; 
(iv) flexible and efficient labour laws including: respect of ILO norms; hiring 
and firing without prior administrative authorisation – to promote job 
creation; flexible employment and compensation arrangements; credible 
system of resolving employment disputes; transparent foreign worker 
regime; and unified multiple entry visa/work permit/residency; 
(v) trade facilitation which entails: close cooperation with national authorities; 
fast-track, on-site customs clearance at SEZ rather than point of entry; 
freedom of enterprises to sell internally; and 
(vi) efficient dispute settlement mechanisms for SEZ investors including: 
recourse to binding international investment arbitration; dedicated internal 
SEZ mechanisms for administrative reviews and other matters.192 
With regard to structure, it is stated that successful legal and regulatory 
frameworks for successful SEZs generally consist of three levels of legal 
instruments namely: an SEZ law (or laws) issued by the highest legislative 
authority that, in certain areas takes precedence than existing legislation; SEZ 
regulations issued by the cabinet or relevant minister; and operating 
procedures issued by the regulator in cooperation with the developer.193 
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2.10.5 Institutional framework   
It is said that a major factor contributing to the success of  SEZ programmes is 
the autonomy and effectiveness of the body charged with overseeing SEZ 
operations in areas such as staffing, control over budgets, funding, partnership 
with zone developers, and business facilitation services.194 Further, a critical 
aspect in an institutional framework is that public authorities remain engaged in 
purely regulatory (and well defined) functions and preferably move away from 
owning, developing or operating zones.195 This would eliminate any conflict of 
interest arising from the regulating body having the authority to approve zones 
and projects and at the same time owning specific zones. The following are 
some guidelines for the development of institutional frameworks:   
(i)  Sufficient autonomy of the SEZ authority particularly over staffing, 
budgets, spending and policy making should be ensured and be clearly 
stated in the law. 
(ii)  Efficiency of the SEZ authority should be maximized by constituting an 
independent board that is composed of representatives of all key involved 
government ministries and private sector representatives, be it the private 
developers or the investors in the zone.  
(iii) A one-stop shop should be set up by the zone authority in each of the 
zones providing all approvals and licenses and assisting private 
developers in establishing the zone and also assisting private investors in 
establishing their investments in the zone. 
(iv) Non-core functions and services should be outsourced and privatized as 
much as possible.196  
 
2.10.6 Physical development and management  
The choice of SEZ locations is very important in determining the extent of off-
site infrastructure expenditures of the government. Some locations are already 
situated near ports, roads and are connected to electricity, water and other 
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utilities, thereby minimizing costs to be incurred by public authorities.197 
Allowing the private sector a greater role in the physical development of SEZs 
would remove a significant financial and resource burden from the public 
sector.198   
 
The way in which SEZs are managed is also crucial to their success. 
Management is enhanced when SEZs are operated on a cost recovery basis, 
and are customer focused. Nevertheless, if the SEZs are publicly owned and 
managed, they should still operate on a cost recovery basis, limiting subsidies 
and charging fees for their services that are based on market prices.   
The following are some best practice guidelines for the physical development 
and management of zones:  
(i)  Implementation of land use planning and zoning efforts in defined areas 
for industrial and commercial development to attract private developers. 
(ii) Developing zone designation criteria in the SEZ law and implementing 
regulations to ensure that private zones are conveniently located (near 
population centres and transportation hubs) and minimize off-site 
infrastructure development costs for public authorities. 
(iii) Establishing a land use planning and infrastructure development unit in 
the government to ensure adequate planning and support of off-site 
infrastructure provision.199 
 
As pointed out earlier in this section, the efficacy of the above-discussed best 
practices or guidelines in the success of SEZs is context dependent. In some 
cases, fiscal and non-fiscal incentives have had limited influence in the success 
of the SEZs.200 They do not seem to have greatly affected the success of SEZs 
across emerging economies and there is no guarantee that providing such 
support incentives bears fruit in SEZ dynamism.201 In other cases, factors such 
as the type of operator of the SEZ have had little influence on the success of 
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SEZs. Therefore, whether a country requires an independent SEZ regulator or 
a private or a public operator; or whether certain incentives or services are 
more or less needed in a specific SEZ depends essentially on the precise 
context in which the SEZ operates.202Different combinations may be effective in 
different contexts. Thus, depending on the context, countries may take different 
paths towards successful SEZs.203 
 
2.11 SEZs vis-à-vis economy-wide trade and investment reforms  
SEZs are normally utilised to support programmes for economy-wide trade, 
business and investment reforms.204 They are an economic development tool to 
attract local and foreign investments to the specific zone in an attempt to boost 
economic growth.205 The overriding consideration for a country seeking to 
attract investment should be putting in place a healthy enabling environment206 
SEZ incentives should supplement a good enabling environment, or be used to 
compensate for certain concrete shortcomings that cannot be otherwise 
addressed.207  
 
It is said that in order for SEZs to succeed in achieving their intended policy 
objectives, they should be used as pilot and demonstrative projects with the 
aim of encouraging broader economy-wide reforms leading to more 
employment, greater exports, and increased foreign investment.208 The 
incentives and advantages that SEZs offer investors often become entrenched 
and this distorts competition by giving zone residents advantages compared to 
firms in the rest of the economy for an indefinite period.209 It may also lower the 
political momentum for reform of the overall business environment, as the 
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option to locate in an SEZ may be sufficient for the private sector players who 
would otherwise lobby for further reforms.210  
 
Therefore, SEZs must not be seen as a substitute for a country‟s larger trade 
and investment reform efforts as that would jeopardize their potential success 
and make governments more complacent with the status quo without 
acknowledging the need for overall investment policy reform. 211 The success of 
zones in the long run depends on the overall improvement in the investment 
and business climate and the extent to which projects in the SEZs are linked to 
activities in the local economy.   
 
2.12 Conclusion  
This chapter has provided an overview of the SEZ concept by discussing the 
definition of SEZ and the various building blocks that form an SEZ programme. 
It has also given a summary of the history and evolution of SEZs and has 
discussed different motivations and approaches to SEZ programmes by 
different countries.  
 
With regard to types of SEZs, this chapter has noted that EPZs and Single 
Factory EPZs are deemed to have outlived their usefulness and countries (with 
Malawi being one of the most recent) are moving away from them. Modern SEZ 
concepts (such as Comprehensive SEZs, FTZs and SZs) that are wider, have 
more linkages with the economy and are multi-functional are increasingly being 
embraced by countries as they are thought to produce better results. Further, 
SEZs which encourage increased private sector involvement in their 
development and management are also said to perform better. 
 
The chapter has gone further to analyse what are called the international best 
practices in development of SEZs and has taken the position that such 
practices should be considered as only recommendations. This position is 
taken due to the fact that there is no evidence or consensus that the best 
practices have always produced positive results in SEZs. Countries seeking to 
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set up new SEZs or to reform existing SEZs should not simply adopt the said 
best practices. Rather, while considering the practices, countries should also be 
guided by the circumstances prevailing in their territories and devise SEZ 
frameworks that are suitable for them.  
 
As regards developing legal and regulatory frameworks for SEZs, international 
best practices that ought to be considered by countries like Malawi include: 
clear outline of incentives and privileges of SEZ investors; streamlining of 
procedures for setting up businesses in SEZs; facilitating provision of relevant 
permits and acquisition of land;  provision of adequate dispute resolution 
mechanisms; allowing for reasonable level of independence of SEZ operators 
and regulators; and ensuring respect for labour rights in SEZs. The discussion 
and analysis in the subsequent chapters will examine the current Malawi SEZ 
regime in light of the stated international best practices.  
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CHAPTER THREE 
ANALYSIS OF THE CURRENT MALAWI SEZ LEGAL AND REGULATORY 
FRAMEWORK AND LESSONS FROM ZIMBABWE 
 
3.1 Introduction 
 
As discussed in chapter two of this thesis, EPZs are one of the most common 
types of SEZs.212 Similar to a number of other Southern African countries, 
Malawi established its EPZ programme in the 1990s.213 Until now, Malawi has 
EPZs as the only type of SEZs in the country. It is only recently that the country 
began considering setting up other types of SEZs with a multi-sectoral 
approach.214  
 
This chapter will analyse the existing Malawi EPZ law in light of the 
international best practices relating to SEZ legal and regulatory frameworks. In 
the analysis, the chapter will examine the current EPZ programme set-up and 
will identify areas that need improvement (if any). The aim is that as the country 
develops a legal and regulatory framework for the wider SEZ types, such 
framework should be sound enough to improve the investment climate and 
potentially enhance the performance of the contemplated SEZs. 
 
This chapter will also present a brief study on the recently promulgated SEZ 
legislation which is being implemented in Zimbabwe. Even though at present 
the author has seen no readily available studies or literature that has assessed 
the impact of the new SEZ regime on the performance of the Zimbabwean 
SEZs,215 it is thought that Malawi may still draw a few lessons from Zimbabwe‟s 
experience in so far as the structuring of an SEZ legal framework that is 
compliant with international best practices is concerned. The choice of 
Zimbabwe as a case study is motivated by the desire to learn from experiences 
of countries in the SADC and COMESA regions. It is also motivated by the fact 
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that Malawi and Zimbabwe have for several years had a vibrant trade 
relationship which would extend to a commitment to share experiences.216 
 
3.2 The Export Processing Zones Act: enactment, arrangement of provisions 
and administration 
 
Malawi EPZs are governed by the Export Processing Zones Act („EPZ Act‟)217 
which came into operation on 25th August 1995.218 Since its enactment, the 
EPZ Act has been amended once in the year 2013.219 The EPZ Act generally 
sets up the legal and regulatory framework for EPZs in Malawi. The EPZ Act is 
divided into five parts. Part I deals with preliminary issues, particularly citation 
and definition of terms; Part II provides for the establishment of the EPZ 
Appraisal Committee; Part III deals with declaration of EPZs and export 
products as well as applications and issuance of export enterprise certificates; 
Part IV provides for restrictions relating to businesses carried on in EPZs; Part 
IVA provides for goods that are deemed to be exported and imported into 
Malawi; Part IVB stipulates the benefits available to export enterprises220 
operating in SEZs; Part V provides for matters relating to relief from and 
payment of duty; and lastly Part VI deals with miscellaneous matters such as 
offences and penalties as well as the making of regulations under the Act. 
 
Section 21 of the EPZ Act empowers the Minister221 to make a wide range of 
regulations for proper establishment and administration of EPZs including: 
procedure for application, issuance revocation or cancellation of EPZ 
certificates; prescribing fees for matters done under the Act or the Regulations; 
prescribing forms and conditions to be complied with in applications; providing 
timeframes within which specific obligations shall be carried out; procedures for 
imposition of penalties by the EPZ Appraisal Committee for breaches of the Act 
or any Regulations; and providing anything which, under the EPZ Act, may be 
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prescribed. Despite these Ministerial powers to make regulations, the Minister 
has so far only made regulations for application forms and application fees.222 
 
There are no specific zones dedicated to export processing in Malawi. Rather, 
entities are designated the status of EPZs and are located in areas of choice 
and convenience to the investor.223 Thus, going by the Foreign Investment 
Advisory Service (FIAS) classification, Malawi currently has Single Factory 
EPZs.224 Products originating from the EPZs are predominantly for export and 
the EPZ Act restricts the quantities of products that can be sold locally.225 
Malawi‟s traditional products such as tobacco, tea, coffee, and cotton are 
excluded from the EPZ regime.226 It would appear that the restriction of locally 
sold quantities and the exclusion of traditional products are deliberate efforts to 
enhance the production and exportation of diversified products. 
 
3.3 The EPZ Appraisal Committee: composition, powers and functions 
The Ministry of Industry and Trade administers the EPZ regime in Malawi 
assisted by the EPZ Appraisal Committee.227The EPZ Appraisal Committee is 
made up of ten members, with the Secretary for Industry and Trade as the 
chairperson.228 Six members of the Committee are ex-officio and these are: the 
Secretary to the Treasury;229 the Secretary for Economic Planning and 
Development;230 the Secretary for Agriculture and Food Security;231 the 
Secretary for Labour;232 the Commissioner General of the Malawi Revenue 
Authority;233 and the Chief Immigration Officer.234 Each of the ex-officio 
members may choose to designate a representative if they cannot personally 
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attend to the business of the Committee.235 The other three members of the 
Committee are: the Chief Executive Officer of the Malawi Investment and Trade 
Centre;236 one representative of the private sector in Malawi nominated by 
Malawi Confederation of Chambers of Commerce and Industry and appointed 
by the Minister;237 and one representative of the Reserve Bank of Malawi, 
nominated by the Governor of the Reserve Bank and appointed by the 
Minister.238 
 
It is noted that even though the Committee appears to consist of as many 
relevant stakeholders as possible, it is dominated by representatives of 
government institutions. Nine of the ten Committee members are 
representatives of government institutions and even the one private sector 
representative has to be appointed by the Minister. The Committee‟s 
composition demonstrates that Malawi‟s EPZ programme is to a large extent 
controlled by the Malawi Government. It would appear there is minimal 
involvement of the private sector in running the regulatory affairs of SEZs.  
 
The functions of the Committee are provided for in section 7 of the EPZ Act. 
The Committee is mainly responsible for appraising and reviewing applications 
for the establishment and operation of EPZs and applications for the production 
or manufacture of export products. Upon such appraisals and reviews, the 
Committee makes recommendations regarding the application to the Minister of 
Trade and Industry. Based on the Committee‟s recommendations, the Minister 
then decides whether to issue an export enterprise certificate.239 Decisions to 
revoke certificates in cases where an export enterprise has contravened the 
EPZ Act or any condition attached to an export enterprise certificate are also 
made by the Minister as the Committee only makes recommendations.240 
 
With regards to declaration of any area of land or factory as an EPZ, the 
Committee is again only responsible for making recommendations. The 
Minister has powers to make the declaration on recommendation of the 
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Committee.241 It is thus clear that the functions of the Committee are very 
limited and essentially the Committee has no powers to make decisions under 
the EPZ Act. This further reveals that the Committee, which is purported to 
regulate and operate Malawi EPZs, lacks independence and the Malawi 
Government has total control of the Committee. 
 
3.4 Incentives available to enterprises operating under the EPZ Act 
3.4.1 Incentive provisions in the EPZ Act 
Section 16 of the EPZ Act provides for duty relief and states that where an 
export enterprise imports or purchases any dutiable goods to be used in a 
bonded factory242 or EPZ, no duty shall be paid if the goods are transported 
directly and forthwith to a bonded factory or EPZ and placed under such 
conditions as the Commissioner-General of the Malawi Revenue Authority may 
impose. However, removal of goods from a bonded factory or EPZ without 
authorisation or in contravention of conditions stated in section 17 is a 
punishable offence. 
 
3.4.2 Reference to incentives in other statutes 
The EPZ Act makes reference to incentives in other statutes. Section 15B(1) 
states that an export enterprise shall be entitled to such benefits as may be 
specified under: (a) the Taxation Act;243(b) the Customs and Excise Act;244 (c) 
the Value Added Tax Act;245 (d) the Exchange Control Act;246 or any other 
written law. Section 15B (2) however makes an exception and mentions goods 
that shall not be imported free of import duty and value added tax by an export 
enterprise and these are: vehicles not used solely within an EPZ and, in any 
case, passenger cars or mini buses; fuel for use in generators or boilers; and 
spare parts for motor vehicles, including tyres.  
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It is noted that the Exchange Control Act currently does not provide for benefits 
specific to EPZs. Similarly, an examination of the Customs and Excise Act 
reveals that there are no benefits specially provided for in relation to EPZs. 
Under the Value Added Tax Act, one would note that the export of goods and 
services is categorised as a zero-rated supply, meaning output tax is at zero on 
the export of goods and services.247 A zero output tax rate would therefore 
apply to an EPZ enterprise that exports goods and services. However, this 
would not necessarily be categorised as a benefit specific to EPZs.  
 
The Taxation Act also appears not to contain benefits that accrue to enterprises 
only by virtue of operating in EPZs. A notable benefit which an EPZ enterprise 
may qualify for relates to the exemption of income tax for enterprises operating 
in priority industries.248 In this regard “priority industries” means agro-
processing249 or electricity generation, transmission and distribution 
industries.250 Therefore, an EPZ enterprise engaging in agro-processing may, 
upon satisfying other specified minimum requirements, apply to the 
Commissioner General of the Malawi Revenue Authority for priority industry 
status, upon the granting of which the enterprise would be subject to zero 
income tax rate.251 As pointed out, the application or qualification for, and 
conferment of, priority industry status is not dependent on whether an entity is 
in an EPZ or not.  
 
3.5  The EPZ Act vis-à-vis international best practices 
3.5.1 Minimal private sector involvement and EPZ Appraisal Committee’s 
limited powers/autonomy 
As noted earlier in this chapter, the EPZ Appraisal Committee is dominated by 
representatives of government institutions and there is minimal involvement of 
the private sector in running the regulatory affairs of SEZs. The set-up of the 
Committee contradicts international best practice which encourages greater 
involvement of the private sector in the development and management of SEZs 
in order to reduce the burden placed on public resources and increases the 
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efficiency of SEZs by allowing them to operate under market mechanisms.252 
As it has also been noted, international experience shows that a majority of 
government developed and managed SEZs have been less effective than their 
private counterparts.253This therefore is one aspect of the EPZ Programme that 
needs to be considered and improved to such extent as relevant Malawi 
circumstances permit.  
 
Another matter of concern is the limited powers of the EPZ Appraisal 
Committee. Apart from its composition, the Committee has no regulatory 
independence as it has no powers to make decisions on any matters relating to 
EPZs. One would argue that this lack of autonomy puts the Committee‟s 
efficacy in question. Ideally, it would be more efficient if the law gave some 
powers to the Committee to make decisions (e.g. issuing licenses, approvals 
etc.) rather than limiting it to only making recommendations to the Minister on 
essentially every matter concerning the EPZ programme. In addition, the EPZ 
Act does not provide for funding or budgets of the Committee. By default, the 
Committee‟s operations are funded by the government (through the Ministry of 
Trade and Industry). Again this lack of autonomy goes against the global best 
practice. 
 
3.5.2 Focus on fiscal incentives and leaving out other critical aspects  
The incentives provided for under section 16 of the EPZ Act and even those 
that could possibly be provided for in the Taxation Act, the Customs and Excise 
Act, the Value Added Tax Act, and the Exchange Control Act are all fiscal 
incentives. It has however been observed in Chapter 2 of this thesis that the 
focus on fiscal incentives tends to turn EPZs into enclaves without much 
linkage with the local economy.254 This is why most countries have shifted away 
from fiscal incentives to value added services and more focus is now placed on 
creating an improved investment climate in the zone.255 
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The EPZ Act makes no provision for critical aspects such as simplified and 
streamlined procedures for business registration, investment approvals, 
expatriate work permits, granting of import and export licenses, accelerated on-
site customs inspection, automatic foreign exchange access, and land 
acquisition, among others. This means investors have to deal with individual 
line ministries and agencies in setting up operations in EPZs and this could be 
inconvenient. Simplified and streamlined procedures could minimise 
inconveniences and assist in improving investment climate in EPZs.  
 
Simplification and streamlining of procedures work better if all authorisations 
are vested to the relevant zone authority (one-stop shop services) rather than 
having investors deal with individual line ministries and agencies.256 This is not 
possible with the current set up and the limited powers of the EPZ Appraisal 
Committee. Consideration and reform are therefore required on this aspect. 
  
3.5.3 Practical challenges faced in implementation of the EPZ Act 
The inadequacies in the current Malawi EPZ law are reflected in challenges 
that are encountered in EPZ operations. For instance, while section 16 of the 
EPZ Act provides for duty relief on imports or purchases of dutiable goods to be 
used in EPZs, there is uncertainty about the type of goods that qualify for duty 
relief. This uncertainty arises from the fact that the EPZ Act and the Customs 
and Excise Act do not have duty free equipment schedules and instead, it 
would appear such schedules are attached to individual Export Enterprise 
Certificates.257 This reflects a lack of clear outline of the EPZ incentives and 
privileges by the EPZ legal and regulatory framework, a situation which is 
inconsistent with international best practices.258 
 
According to the Ministry of Industry and Trade‟s paper,259 some EPZ 
enterprises bemoaned the lack of coordination between the Ministry and the 
Malawi Revenue Authority (MRA) on which goods are dutiable and which ones 
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are not. There have been instances where the MRA would refuse to clear duty 
free equipment on the scheduled list which is attached to certificate.260  
 
Another challenge pertains to inconsistencies in the EPZ corporate tax 
incentives. Prior to the year 2011, EPZ enterprises had zero corporate tax as 
one of the fiscal incentives. However, a perusal of the law shows no record of 
this incentive in the law.261 One would assume that the said incentive was at 
the discretion of the Ministry and was indicated on the Export Enterprise 
Certificates. In 2011 the Malawi Government implemented a zero deficit budget 
and incentives such as the zero corporate tax were removed.262 Most EPZ 
Enterprises felt let down or cheated as their expansion plans were directly 
related to what EPZ was providing.263 For most enterprises, it became 
expensive servicing loans at the same time paying 30 per cent corporate tax. 
This incident demonstrated a lack of predictability and transparency in the EPZ 
legal and regulatory framework and partly explains why some enterprises opted 
not to renew their Export Enterprise Certificates, leading to a decline in the 
number of EPZ enterprises.  
 
Another challenge that has also been observed by investors relates to 
acquisition of land and access to utilities. An analysis done by the Ministry 
showed that enterprises spent at least one year to get a suitable piece of land 
and a further six to nine months to get utilities (e.g. electricity and water) 
connected to their EPZ premises.264 Clearly the EPZ regime has no structures 
in place to facilitate and fast-track these aspects. 
 
It is noted in chapter two of this thesis that international best practice also 
recommends that the legal and regulatory framework for SEZs should be 
trustworthy, transparent and predictable by, among other things, providing for 
effective dispute settlement mechanisms and investor remedies that are clearly 
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established and provide a satisfactory level of comfort to investors.265 The 
current EPZ Act makes no special provision for settlement of disputes and this 
poses further challenges to investors.  
 
It is also noted that international best practice advocates for respect of 
employee rights and ILO norms in SEZs.266 The EPZ Act is silent on 
employment issues. Such issues are therefore mainly regulated by the 
Employment Act267 and the Labour Relations Act268 which generally apply to all 
employment mattes in Malawi and do not appear to make special provision for 
employment issues in the EPZs. 
 
3.6  Lessons from Zimbabwe’s SEZ legal and regulatory framework 
Zimbabwe has a Special Economic Zones Act269 which was gazetted and came 
into force on 1st November 2016. Pursuant to section 57 of the Act, the Special 
Economic Zones (General) Regulations, 2018 have also been made.270 The 
Zimbabwe Special Economic Zones Authority, which is mandated to regulate 
SEZs, has since declared nine SEZs in terms of section 20 of the Act.271 
 
The introduction of SEZs in Zimbabwe did not come as a novel concept as the 
Zimbabwe government had previously come up with EPZs from 1996 to 
2006.272 The EPZ initiative is said to have produced mixed results of successes 
and failures.273 SEZs have now been introduced with the hope of bringing more 
positive results which include attracting FDI inflows, generating employment 
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and promoting exports.274 Below is a discussion of selected key features of the 
Zimbabwe SEZ legislation (that are relevant to this study) in light of the 
international best practices discussed in chapter two of this thesis. 
 
3.6.1 The Zimbabwe Special Economic Zones Authority: composition, powers 
and functions 
Section 3 of the Zimbabwe SEZ Act establishes the Zimbabwe Special 
Economic Zones Authority, which is a body corporate capable of suing and 
being sued in its corporate name and, subject to the Act, of performing all acts 
that body corporates may by law performing. According to section 4 of the Act, 
the operations of the Authority are controlled and managed by the Zimbabwe 
Special Economic Zones Board. The Board is required to consist of not more 
than eleven members, of whom six are appointed from the private sector by the 
Minister after consultation with the President.275 The six private sector members 
must each have qualifications, skills, or experience in one of the following 
areas: (a) law; (b) investment analysis; (c) information technology; (d) 
accounting; (e) economic; or (f) human resources.276 In addition, one member 
shall be appointed from each of the ministries responsible for: finance and 
economic development; economic planning and investment promotion; industry 
and commerce; and public service, labour and social welfare.277 One member 
of the Board shall also be appointed from the Office of the President and 
Cabinet.278 The chief executive officer of the Authority is an ex-officio member 
of the Board.279  
 
The Board‟s chairperson and the vice-chairperson are appointed by the 
Minister from the above-stated membership of the Board.280 It would appear 
that the membership of Zimbabwe Special Economic Zones Board (assuming 
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all the eleven vacancies are filled) is dominated by representatives of the 
private sector as compared to government representatives. Thus, there is 
increased involvement of the private sector in running the regulatory affairs of 
Zimbabwe SEZs. This state of affairs is consistent with the recommended 
international best practices.281 
 
Section 18 (1) of the Zimbabwe SEZ Act sets out the functions of Zimbabwe 
SEZ Authority. It states that the functions shall be: (a) to establish SEZs 
wherein  export-oriented industrial activities will take place; (b) to attract foreign 
direct investment into SEZs; (c) to administer, control and regulate all SEZs; (d) 
to provide and maintain such services, facilities and structures as are in its 
opinion necessary or desirable for the efficient operation of any SEZ; (e) to 
permit customs offices to be established in any SEZ and to provide facilities for 
that purpose; (f) to ensure the provision of adequate fencing and enclosures to 
segregate an SEZ from the customs territory, where necessary; (g) to approve 
and regulate activities which may be carried on in an SEZ; (h) to grant 
investment licenses for investment in SEZ; (i) to grant permits to developers of 
SEZ areas for infrastructure development including but not limited to road 
works, information and communications technology works, and water and 
electricity works; (j) to constitute a single institution through which applications 
for the approval of investment in SEZs shall be made and through which all 
necessary approvals, licences and permits may be granted or issued in respect 
of approved investments; (k) to monitor and evaluate the implementation of 
approved investments in SEZs and to submit reports to the Board concerning 
such investments; and (l) to advice the Minister in all matters relating to 
investment in SEZ. 
 
For the better exercise of its functions, the Zimbabwe SEZ Authority has 
powers to do or cause to be done, either by itself or its agents, all or any of the 
things specified in the Schedule to the Act, either absolutely or conditionally 
and either solely or jointly with others.282 The stated Schedule outlines the 
powers of the Authority which include, among several others, powers to: 
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acquire movable or immovable property; sell, mortgage or pledge any of its 
assets; construct facilities necessary for its functions and the SEZs; enter into 
contracts of suretyship or give guarantees in connection with the exercise of its 
functions; and, with the approval of the Minister, to raise loans or borrow money 
in connection with its functions.283  
 
It is observed that the Zimbabwe SEZ Act confers a considerable level of 
autonomy on the Zimbabwe SEZ Authority. As opposed to merely appraising 
and reviewing investment applications as is the case with the Malawi EPZ 
regulator,284the Zimbabwe SEZ Authority has substantial powers, which include 
powers to grant licences for investment in SEZs and to approve and regulate 
activities which may be carried on in the Zimbabwe SEZs. Further, the 
Zimbabwe SEZ Authority has powers to establish SEZs and this includes 
powers to declare areas as SEZs.285 The autonomy of the Zimbabwe SEZ 
Authority also extends to its financial affairs as reflected in the powers to raise 
loans or borrow money (with the approval of the Minister) required for the 
performance of its functions. The Authority therefore would not need to always 
rely on funding from the government for its operations.286 This reflects a 
relatively high level of independence of the Authority from the government, 
which is consistent with international best practices. 
 
 
3.6.2 Involvement of the private sector in different capacities within the SEZ 
programme and selection criteria for investment applicants 
Another notable aspect regarding the Zimbabwe SEZ legislation is that it allows 
for participation of the private sector in SEZ developer or SEZ investor 
capacities. According to section 23 of the Zimbabwe SEZ Act, a person wishing 
to obtain his or her approval to invest in an SEZ or wishing to have his or her 
business activity approved as an activity in an SEZ area may apply to the 
Authority. Similarly, a person who wishes to develop an area as an SEZ area in 
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which licensed investors can establish or conduct operations may apply to the 
Authority for approval.287  
 
Outlined in section 25 of the Zimbabwe SEZ Act are items that the Authority 
shall have regard to in considering applications for SEZ investment licences.288 
It would appear the outlined considerations assist the Authority in assessing, 
among other things, the potential value to be added to the proposed investment 
of the applicant. As regards the investment selection criteria, Regulation 9 (2) 
(a) of the Zimbabwe SEZ (General) Regulations, 2018 makes reference to the 
Finance Act289 which contains additional criteria. Inclusion of selection criteria in 
SEZ legislation is also encouraged by international best practices.290 
 
3.6.3 The Zimbabwe SEZ Authority as a one-stop shop with streamlined 
procedures 
It has been noted in 3.6.1 above that one of the functions of the Zimbabwe SEZ 
Authority is to constitute a single institution through which applications for the 
approval of investment in SEZs shall be made and permits may be granted or 
issued in respect of approved investments.291 In compliance with international 
best practices, this function enables the Authority to streamline SEZ procedures 
by acting as a one-stop shop equipped to grant all necessary licences and to 
oversee regulatory compliance, thereby simplifying administrative procedures 
and shielding investors from time consuming regulatory compliance 
procedures.292The one-stop shop function has since been operationalised and 
it assists with incorporation of companies, applications for SEZ investment 
licences, registrations of various tax heads and fiscal incentives, work and 
residence permits, indigenisation clearance, environmental management 
certification, acquisition of land licences, acquisition of mining title and other 
operational permits.293 These operations are performed in liaison with the 
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respective ministries and government agencies to facilitate the processes 
required by investors. 
 
3.6.4 Investment protection and dispute settlement mechanisms 
It has been discussed in chapter two of this thesis that ensuring standards of 
protection and investor remedies that are clearly established and that provide a 
satisfactory level of comfort to investors is another SEZ international best 
practice. Protection of investments has been said to include establishment of 
safeguards against expropriation of property and guaranteeing adequate and 
fair monetary compensation.294 Further, protection of investments entails 
putting in place efficient dispute settlement mechanisms for SEZ investors 
which include: recourse to binding international investment arbitration; 
dedicated internal SEZ mechanisms for administrative reviews as well as 
efficient and effective enforcement procedures.295 
 
As part of Zimbabwe‟s SEZ mechanisms for administrative review, section 34 
(1) of the Zimbabwe SEZ Act provides that any person who is aggrieved by a 
decision of the Authority in terms of Part IV of the Act (which deals with 
applications for approval of SEZ investment licences/permits, as well as the 
renewal, suspension or cancellation of the same) may appeal against the 
decision to the Minister. Upon receiving the appeal, the Minister may within 60 
days: (a) confirm, vary or set aside the decision of the Authority; or (b) remit the 
matter to the Authority for further consideration together with such directions or 
advice as he or she considers necessary.296  
 
Section 35 of the Zimbabwe SEZ Act is aimed at protecting SEZ investors from 
having their properties expropriated. It stipulates that no property or interest or 
right therein of a licensed investor to whom an investment licence has been 
issued in terms of the Act shall be compulsorily acquired except in accordance 
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with a law which complies in all respects with section 71 of the Constitution of 
the Republic of Zimbabwe.297 
 
It is stated that Zimbabwe‟s commitment to establishing efficient dispute 
resolution mechanisms that benefit its investors is demonstrated by the fact that 
Zimbabwe is a signatory to a number of Investment Protection Agreements.298 
The Investment Protection Agreements signed by Zimbabwe include: the 
Multilateral Investment Guarantee Agency (MIGA); the International Convention 
on Settlement of Disputes (ICSID); the New York Convention on the 
Enforcement of Arbitral Awards; and the United Nations Convention on 
International Trade Law (UNCITRAL).299 Establishment of these dispute 
resolution mechanisms for the protection and comfort of investors is in line with 
international best practices. 
 
3.6.5 Special labour law regime for Zimbabwe SEZs 
Section 56 (2) of the Zimbabwe SEZ Act requires the Zimbabwe SEZ Authority 
to, in consultation with the Minister responsible for the administration of the 
Labour Act,300 provide rules for conditions of service, termination of service, 
dismissal from service and disciplinary proceedings that apply within every 
SEZ. This would arguably allow the Authority to put in place SEZ labour laws 
that are flexible and tailored to suit the needs of the SEZs.301 Flexibility of SEZ 
labour laws is also one of the aspects recommended by international best 
practices.302 The potential challenge with the Zimbabwe SEZ legislative 
arrangement in this regard is for the Authority to ensure that whilst the labour 
laws are flexible, they still conform to the ILO norms.303 
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3.7  Conclusion 
Malawi has had Single Factory EPZs as the only type of SEZs. The EPZs were 
established in the 1990s and exist up to date, though with a diminished number 
of investors. As this thesis seeks to determine a sound legal and regulatory 
framework for the contemplated new Malawi SEZs with a multi-sectoral 
approach, this chapter has analysed the existing Malawi EPZ law with the aim 
of identifying areas that need consideration and improvement. The said 
analysis has considered the current EPZ law in light of the international best 
practices, particularly those relating to development of SEZ legal and regulatory 
frameworks.  
 
This chapter has identified the following as areas that need to be considered 
and improved if the new SEZ legal and regulatory framework is to offer a better 
investment climate: minimal private sector involvement and then EPZ Appraisal 
Committee‟s limited powers/autonomy; focus on fiscal incentives and leaving 
out other critical aspects such as simplified and streamlined procedures for 
business registration, investment approvals, expatriate work permits, granting 
of import and export licenses, accelerated on-site customs inspection, 
automatic foreign exchange access, and land acquisition; lack of clear outline 
of the EPZ incentives and privileges by the EPZ legal and regulatory 
framework; and lack of predictability and transparency in the EPZ legal and 
regulatory framework.  
 
With the aim of drawing lessons that may potentially assist in shaping the 
Malawi SEZ legal framework, this chapter has briefly examined selected 
features of the current Zimbabwe SEZ legislation in light of the identified 
international best practices. The examination has revealed that Zimbabwe‟s 
SEZ legislation has in certain aspects embraced international best practices, 
particularly with regard to: increased private sector involvement in SEZ 
regulatory affairs; independence of the SEZ regulator who is conferred with 
powers and functions to effectively manage SEZ affairs; clarified selection 
criteria for SEZ investors; streamlined SEZ administrative procedures facilitated 
by a one – stop shop; reasonable protection of SEZ investment; as well as 
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flexible labour laws. It is hoped that in developing its new SEZ regime, Malawi 
can learn from the approach taken by Zimbabwe. 
 
As it has been earlier noted that the success or failure of an SEZ can be highly 
dependent on what happens both within and outside it,304 the subsequent 
chapter will examine other legal and economic circumstances prevailing in 
Malawi that are relevant and are likely to have a bearing on the contemplated 
new SEZ legal and regulatory framework. 
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CHAPTER FOUR 
MALAWI’S LEGAL AND ECONOMIC CIRCUMSTANCES TO BE 
CONSIDERED IN DEVELOPING A NEW SEZ LEGAL AND REGULATORY 
FRAMEWORK 
 
4.1 Introduction  
As discussed in chapter two of this thesis, one of the crucial factors to be borne 
in mind when developing a new SEZ legal and regulatory framework is that 
particular legal and economic circumstances prevailing in a country have a 
significant impact and therefore ought to be taken into account in shaping the 
new SEZ regime. This chapter will therefore examine legal and economic 
circumstances relating to Malawi that would be relevant to the contemplated 
SEZ legal and regulatory framework.  
 
It is recognised that SEZs operate within the wider context of FDI, international 
and regional trade and domestic policy305 and it is important that in developing 
national SEZ laws, international law issues that apply to the country should also 
be considered. Hence, the legal circumstances to be considered in this chapter 
will include potential overlap between the Malawi‟s SEZ regulation and Malawi‟s 
obligations under international trade law, particularly the World Trade 
Organisation (WTO) law as well as Regional Trade Agreements (RTAs) to 
which Malawi is a party. At national level, Malawi‟s domestic legislation relating 
to immigration, employment, land acquisition and tax will also be considered.  
 
With regard to economic circumstances, this chapter will briefly highlight the 
state of the country‟s infrastructure and the general economic climate in so far 
as they influence SEZ operations and performance. 
 
4.2 Interface between Malawi’s SEZ regime and obligations under WTO law 
Malawi became a member of the WTO on 31 May 1995.306 By virtue of its 
membership, the country assumed certain obligations under multilateral 
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agreements concluded under the auspices of the WTO, including the General 
Agreement on Tariffs and Trade (GATT)307 and the Agreement on Subsidies 
and Countervailing Measures (ASCM)308. Creskoff and Walkenhorst have 
observed that although SEZs are not specifically mentioned by name in any of 
the WTO multilateral agreements, several types of incentives that are typically 
part of SEZs are subject to disciplines under the WTO, most notably through 
provisions in the ASCM.309 
 
Incentives provided under SEZ programmes are broadly grouped into the 
following three categories: (i) measures that appear to be WTO law consistent; 
(ii) measures that appear to be prohibited or subject to challenge under WTO 
law; and (iii) measures whose WTO law consistency depends on the facts of 
the particular case.310  
 
Regarding measures that appear WTO law consistent, the ASCM excludes, 
from the definition of the term „subsidy‟, the duty and tax exemptions on goods 
exported from SEZs.311 Such exemptions have been one of the core fiscal 
incentives provided by SEZs in various jurisdictions312 and Malawi‟s EPZs are 
no exemption.313 The following SEZ-related measures therefore appear to be 
WTO legal: (i) exemption of exported products from import duties; (ii) 
exemption of exported products from indirect taxes; (iii) exemption of goods 
consumed in the production process from import duties and indirect taxes when 
the end products are exported; (iv) exemption of production waste from import 
duties and indirect taxes when the waste is exported or discarded; (v) 
exemption of goods stored in SEZs from duties and indirect taxes; and (vi) non-
specific subsidies, including generally applicable tax rates imposed by national, 
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regional and local government authorities.314It follows, therefore, that the duty 
relief provided on otherwise dutiable goods imported for use in Malawi EPZ 
would be deemed WTO consistent.315 
 
Examples of SEZ - related measures whose WTO consistency depends on the 
facts of the particular case include: (i) duty and tax free treatment of production 
equipment used in SEZs; (ii) provision of materials and components in 
exchange for compensation that may not reflect full market value; and (iii) 
Government subsidies for infrastructure development in an SEZ.316 Going by 
these examples, it is noted that Malawi EPZ programme‟s consistency with 
WTO law with regard to provision of duty free treatment of production 
equipment used in EPZs317 would depend on the facts of the particular case.318 
 
Two prohibited subsidies identified in Article 3 of the ASCM are deemed to be 
inconsistent with WTO disciplines and these are export subsidies and import 
substitution or domestic content subsidies.319 Export subsidies are those that 
are contingent in law or in fact upon export performance.320 Domestic content 
subsidies are those contingent on the use of domestic goods instead of 
imports.321 In particular, WTO prohibited government subsidies relating to SEZ 
programmes include (but are not limited to) the following: (i) a direct subsidy 
contingent on export performance; (ii) currency retention schemes involving a 
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bonus on exports; (iii) preferential transport and freight charges for export 
shipments; (iv) provision of domestic products and services for exports at terms 
more favorable than those for domestic goods; (v) exemption, remission or 
deferral of direct taxes or social welfare charges if contingent on exports; (vi) 
allowance of special direct tax deductions for exports above those granted on 
goods for domestic consumption; (vii) exemption or remission of indirect taxes 
on exports in excess of those on goods sold for domestic consumption; (viii) 
exemption, remission or deferral of prior stage cumulative taxes on goods or 
services used in the production of exported products in excess of products sold 
for domestic consumption (except for the exemption, remission or deferral of 
such taxes on "inputs consumed" in the production process); (ix) provision of 
export credit guarantees or insurance programmes at premium rates 
inadequate to cover long-term costs; (x) grants of export credits at rates below 
those which they pay for the funds, or at below market rates, or payment of all 
or part of the costs of obtaining credit; and (xi) subsidies contingent on the use 
of domestic over imported goods.322 
 
Firms operating in SEZs are often subject to export share requirements, thus, 
they are required to export at least a certain stated share of their output in order 
to be eligible to receive the incentives available in SEZs.323 Under the Malawi 
EPZ regime, for instance, Section 15C of the EPZ Act stipulates that quantities 
of products that EPZ enterprises may sell in Malawi should not exceed 
percentages prescribed by the EPZ Act or prescribed on the certificate issued 
under the EPZ Act. This imposition of export share requirements may be 
deemed to make Malawi EPZ incentives contingent upon export performance, 
thereby falling in the category of prohibited subsidies under the ASCM. 
 
It is noted, however, that although some incentives (and attendant 
requirements) under the Malawi EPZ regime may be considered prohibited 
measures under WTO law, Malawi would be exonerated pursuant to WTO‟s 
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special and differential treatment. This is due to the fact that WTO members 
that are Least Developed Countries (LDCs) and countries that are listed in 
Annex VII of the ASCM are currently generally exempt from the disciplines of 
the ASCM.324 Since Malawi is a LDC,325 the ASCM prohibitions discussed 
above would not apply to the current EPZ regime. The prohibitions would also 
not apply to any similar incentives that may be offered under the country‟s new 
SEZ programme. Therefore, in developing its new SEZ legal and regulatory 
framework, Malawi may wish to consider the ASCM prohibitions only if there is 
reasonable anticipation that the country will develop and be reclassified as a 
Developing Country (DC) in the near or foreseeable future.  
 
4.3 Malawi’s SEZ regime and RTAs: SADC, COMESA, TFTA and CFTA 
 
The proliferation of SEZs in recent decades has been paralleled by the 
development of Regional Trade Agreements (RTAs).326 A RTA is broadly 
defined as a treaty between two or more governments that defines the rules of 
trade for all signatories.327 It is said that RTAs, just like SEZs, have proliferated 
in Africa as governments have sought ways to circumvent the developmental 
limitations associated with small domestic markets.328 RTAs aim to promote the 
expansion of trade and economic integration between or among member 
countries by offering preferential access to certain products through the 
reduction (but not necessarily elimination) of tariffs.329  
 
Currently, Malawi is a member of two RTAs namely: the Southern African 
Development Community (SADC);330 and the Common Market for Eastern and 
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Southern Africa (COMESA).331At present, the country is yet to ratify the 
Agreement Establishing the African Continental Free Trade Area (AfCFTA)332 
and the Tripartite Free Trade Area Agreement (TFTA).333   
 
Koyama has observed that increasing numbers of RTAs, especially since the 
early 2000s, go beyond the simple agreements on trade and they include rules 
and measures to create harmonized frameworks of various cross-border 
policies among participating members.334 Such rules and measures relate to 
customs administration, intellectual property, competition policy, technical 
barriers to trade, sanitary and phytosanitary agreements, government 
procurement, and investment. In this context, policies regarding SEZs are also 
referred to in several RTAs such as the East African Community (EAC) and the 
Common Market for Eastern and Southern Africa (COMESA).335 
 
The relationship between RTAs and SEZs is potentially quite complex, as the 
existence of SEZs in potential RTA member states can create both challenges 
and potential synergies for RTA initiatives.336 With regard to synergies, SEZs 
and RTAs have been argued to be policy tools that promote trade and 
investment of countries and regions.337 Typically, successful SEZs generate 
significant local employment, increase exports, and accelerate economic 
growth while successful RTAs on the other hand contribute to increased trade 
among member countries and promote regional integration more broadly.338 
When the two initiatives exist simultaneously, they are said to have the 
potential to generate significant synergies.339 
 
Despite SEZs having the potential to facilitate regional synergies, it has been 
observed that RTAs often face challenges in incorporating SEZs (particularly in 
the case of traditional EPZs) into their regulatory frameworks due to the fact 
that although RTAs represent bilateral or multilateral instruments, SEZs are 
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instruments by which an individual country promotes investment and exports 
potentially in competition with its RTA partners.340 The establishment of RTAs 
therefore affects the possibilities for zone creation within RTA member states 
and alters the trading environment in which SEZ enterprises operate.341 When 
SEZ programmes provide enterprises with tariff-related incentives, they trigger 
various issues in the context of RTAs including, for instance, creating an 
incentive for “tariff-jumping” – that is, when a foreign firm decides to jump over 
the tariff wall to avoid trade costs (tariffs).342 
 
Another fundamental implication of RTAs for SEZ enterprises is that they turn 
regional export markets into “virtual” domestic markets.343 Although this creates 
significant opportunities, for enterprises that are based inside SEZs (particularly 
those inside traditional EPZs that combine duty-free import and fiscal incentives 
with restrictions on sales to the domestic market), it may also mean a loss of 
their privileged position in selling to regional markets vis-à-vis enterprises 
based outside the zones.344 
 
Yet another potential challenge is that the use of SEZ incentives to attract 
investment can result in a race to the bottom between neighbouring countries, 
potentially jeopardising regional integration processes.345 This is considered 
particularly likely in developing regions such as Sub-Saharan Africa, where 
attracting foreign investment is generally considered a developmental 
imperative and where fiscal and other investment incentives are widely used to 
compensate for the underlying competitiveness shortcomings of SEZs and 
domestic economies as a whole.346 In practice such incentives are hard to 
remove and „prone to inflation‟ as public authorities are pressured to extend 
and increase the incentives on offer.347 Malawi is located in Sub-Saharan Africa 
and the likelihood of getting involved in such races to the bottom is high. 
 
                                                             
340
  Koyama N (2011) 127. 
341
  Sergeant J & Matthews L „Combining Export Processing Zones and Regional Trade Agreements: 
Lessons from the Mexican Experience‟ (2001) 29(10) World Development 1739. 
342
  Koyama N (2011) 127. 
343
 Koyama N (2011) 130. 
344
  Koyama N (2011) 130. 
345
  Farole T (2011) 174. 
346
  Farole T (2011) 261. 
347
  Farole T (2011) 261. 
http://etd.uwc.ac.za/
66 
 
In instances where a newly established RTA disallows exports from a member 
country‟s SEZ to the territory of other RTA member countries, the operation of 
existing SEZ investors may be adversely affected and this may necessitate a 
reform of SEZ programmes in member countries to prevent a large loss of 
investment.348 Notably, it has been argued that exclusion of SEZ investors from 
taking advantage of RTAs prevents member countries from realizing the full 
potential of these two trade and investment generating instruments and 
achieving effective regional integration.349 With the emergence of the Tripartite 
Free Trade Area (TFTA) and the African Continental Free Trade Area 
(AfCFTA),350 Malawi will have to consider (if it becomes a member) how these 
two RTAs will treat SEZs of member countries.  
 
A further issue that arises is that countries (Malawi inclusive) are members of 
more than one RTA.351 Some RTAs are subgroups of larger groups, and many 
regional trade blocs negotiate a further RTA or Economic Partnership 
Agreement with another regional bloc.352 One example is the initiative to 
establish a TFTA between the member states of COMESA, EAC and SADC. 
Another example is the AU championing the establishment of AfCFTA.353 
These efforts are aimed at achieving greater regional integration. Yet, the 
efforts are also said to add complexity to trade relationships as each RTA tends 
to have its own set of rules and regulations which may create contradictions 
and complexities in managing overlapping relationships. In the case of SEZs, 
for example, it may be that different RTAs specify a different treatment of 
SEZs.354  
 
There is a view opposed to the SEZ–RTA synergies which states that as 
investors typically look at investment incentives (once they have decided on a 
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region in which to invest), incentive-based bidding wars at the regional level are 
unlikely to result in the region as a whole benefiting from significantly higher 
levels of investment.355 Instead, such bidding wars are a waste of regional 
resources and may potentially aggravate economic tensions between regional 
neighbours, thereby jeopardising regional integration processes.356 In this way, 
SEZ programmes in African countries, like other forms of national investment 
incentives, could serve to undermine regional integration processes that are 
motivated, at least partly, by a desire to boost foreign investment in the region. 
357 
 
There has been a suggestion that in order to fully leverage both SEZs and 
RTAs, RTA member countries need to take a collaborative approach to 
harmonise their SEZ programmes.358 Thus, given that significant fiscal and 
other incentives are common features of SEZ programmes in Sub-Saharan 
Africa, arguably harmonisation is possible.359 The reasoning is that countries in 
the region are unlikely to unilaterally abandon their SEZ incentives given the 
pressure many of their governments are under to attract investment and 
promote domestic employment and economic growth.360 Similarly, if all their 
neighbours are offering significant investment incentives as part of their zone 
packages, it would be illogical for a country in the region to establish its own 
SEZ programme without offering at least some similar sort of incentives.361  
 
The SEZ-RTA challenges as well as the harmonisation efforts discussed above 
have previously been demonstrated in the African context by the East African 
Community (EAC).362 As a way of addressing the challenges, the EAC 
developed regional regulations363 governing the use of SEZs (particularly 
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EPZs) by its Member States – with the aim to ensure that member states 
establish EPZs in a uniform fashion and that the process involved are 
transparent, accountable, fair and predictable.364 Under the EAC regulations, 
national legislation on EPZs must be aligned with the provisions of the EAC 
regulations and sales by EPZ enterprises to the EAC market are limited to 20 
percent of annual production.365 For purposes of uniformity, EAC member 
states intend to develop EAC Model Export Processing Zones Operational 
Manual.366 While the success of the approach taken by the EAC in promoting a 
unified regional approach to SEZs has not been clearly measured, the EAC 
experience at least highlights one way in which regional institutions can play a 
role in facilitating establishment of regional frameworks for the provision of 
incentives in SEZs, thereby addressing the collective problems associated with 
the use of national level incentive schemes.367  
 
COMESA has also recognized the SEZ-RTA challenges and has made 
commitments to harmonise the establishment and operation of SEZs by its 
Member States. The COMESA Treaty368 provides for „free zones‟ and defines 
the term as „parts of the territory of a Member State where any goods 
introduced into that State are considered, in so far as import duties are 
concerned, as being outside its customs territory or are not subject to any usual 
customs control‟.369 Under Article 64(2) (g) of the COMESA Treaty, Member 
States undertake (where they have not already done so) to adopt common 
procedures for the establishment and operation of free zones, free ports, 
customs supervises factories and export drawbacks. In furtherance of this 
undertaking, Article 229 of the COMESA Customs Management Regulations370 
generally provides that all goods related to a free zone enterprise‟s business 
activities and all capital equipment related thereto are exempt from customs 
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duties, as well as import and export licensing requirements, except those 
licenses required by public order, security, health and related matters. On the 
basis of these provisions, the current Malawi EPZs are entitled to enjoy the 
stated benefits under COMESA. The contemplated new SEZs could similarly 
utilise the stated benefits under COMESA. 
 
However, it appears that except for the above-stated provision on exemption of 
SEZ goods from customs duties and import/export licences, COMESA‟s efforts 
relating to adoption of common procedures for the establishment and operation 
of SEZs are not as advanced as those of the EAC. Notably, COMESA is yet to 
adopt regulations that specifically ensure that Member States establish and 
operate SEZs in a uniform fashion. This means that currently, each COMESA 
Member State establishes and operates their respective SEZs in their preferred 
manner. COMESA may therefore need to do more in harmonising the 
establishment and use of SEZs by its Member States. 
 
This thesis also takes the view that in the absence of initiatives to harmonise 
the establishment and operation of SEZs in SADC371 or in any other RTAs to 
which Malawi may become a party (e.g. the TFTA and the AfCFTA), Malawi‟s 
new SEZ regime will have to deal with or plan for any anticipated SEZ-RTA 
challenges on its own. 
 
4.4 Setting up of SEZ enterprises and acquisition of land and relevant permits 
It has been noted in chapter three of this thesis that the current Malawi EPZ law 
makes no provision for simplified and streamlined procedures (particularly for 
foreign investors) relating to registration of businesses, obtaining of investment 
approvals, obtaining of expatriate work permits, granting of import and export 
licenses, and land acquisition.372 This lack of provision poses various 
challenges to investors in practice as oftentimes they have to deal with 
individual line ministries and agencies in order to set up enterprises and 
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operate in Malawi EPZs. Below is a detailed discussion of the current state of 
affairs and the feasibility of simplifying and streamlining the stated procedures. 
 
4.4.1 Business registrations and exchange control approvals 
There exists the Malawi Investment and Trade Centre Limited (MITC) which is 
a state-owned company incorporated pursuant to the Investment and Export 
Promotion Act, 2012 (“IEP Act”). The MITC is mandated to give incentives for 
foreign investment. Under the IEP Act, a person who intends to invest in a 
qualifying activity in Malawi and wishes to obtain any investment incentive must 
apply, in a prescribed manner, to the Chief Executive Officer of MITC for an 
investment certificate. The term „qualifying activity‟ is not defined in the IEP Act. 
However, under section 5 of the IEP Act, MITC accords priority to investment 
and export promotion in the following sectors: (a) agriculture; (b) agro-
processing; (c) fisheries; (d) forestry; (e) manufacturing; (f) mining; (g) tourism; 
and (h) such other productive sectors as the MITC may from time to time 
determine with the approval of the Minister of Trade and Industry. Upon 
receiving the application, the Chief Executive Officer forwards it to MITC‟s 
board of directors and the board decides whether to grant or reject the 
application.373 
 
The MITC established a one-stop-shop aimed at assisting investors seeking to 
apply for investment certificates or intending to invest in a qualifying activity to 
obtain the certificates or permits expeditiously. 374 In practice, the one-stop-
shop‟s assistance includes facilitating the registration of enterprises for foreign 
investors in Malawi as well as the obtaining of exchange control approvals and 
employment or business permits.375 The IEP Act makes no specific mention of 
investments in Malawi EPZs. The services of MITC‟s one-stop-shop appear to 
be accessible to investors generally, provided their investment is targeted in a 
sector that is accorded priority by the MITC pursuant to the provisions of the 
IEP Act. The contemplated new SEZ law could therefore take advantage of the 
MITC‟s one-stop-shop services by making specific provision for prospective 
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SEZ investors to use the existing one-stop-shop in setting up their businesses 
expeditiously.  
 
4.4.2 Obtaining of BRPs and TEPs  
Immigration matters in Malawi are governed by the Immigration Act376 and the 
Immigration Regulations made under the Act. The Immigration Act stipulates 
the requirements and procedures for obtaining Business Residence Permits 
(„BRPs‟) and Temporary Employment Permits („TEPs‟).377 BRPs are issued to 
persons wishing to reside in Malawi for the purpose of carrying on a business, 
practicing a profession, or engaging in an occupation, for gain, profit or 
reward.378 TEPs are issued to persons wishing to reside within an area of 
Malawi for purposes of engaging in an occupation.379 Foreign investors wishing 
to reside and set up businesses in Malawi SEZs and expatriates wishing to 
work in Malawi SEZs would therefore be required to apply for and obtain BRPs 
and TEPs, respectively.  
In applying for a BRP, an applicant is required to submit, among other 
documents: a business registration certificate or certificate of incorporation in 
respect of his or her Malawi business entity; business plan or profile; a bank 
statement with not less than USD 50, 000 account balance (this is the required 
minimum investment capital); and investment certificate from the MITC.380TEP 
applicants are required to submit, among other documents: a covering letter 
from the entity intending to employ the applicant; original and certified copies of 
educational certificates; evidence that the post was advertised in local press 
and curriculum vitae of the local Malawians who applied for the post; proof that 
interviews took place (if the post was not advertised and no interviews took 
place, reasons for the same must be furnished); and proof of arrangement of a 
Malawian understudy.381  
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The Department of Immigration and Citizenship Services is responsible for 
receiving and processing BRP and TEP applications. Upon receipt, the 
applications are forwarded to the Minister of Homeland Security who has 
powers to grant or reject the applications.382 In practice, BRP and TEP 
applications have usually taken long to be processed and granted by the 
Department of Immigration and Citizenship Services.383 Some of the application 
requirements have also been deemed stringent and too involving.384  
In an effort to streamline and expedite the application procedures, the MITC‟s 
one-stop-shop assists foreign investors with BRP and TEP applications. It is 
noted that only foreign investors that opt to go through the MITC (mostly for the 
reason that they intend to invest in a priority sector and to apply for investment 
incentives) benefit from the one-stop-shop service in relation to BRP and TEP 
applications. Arguably, an investor wishing to invest in the SEZ would not 
benefit from the one-stop-shop‟s assistance (with regard to BRPs and TEPs) if 
the nature of the intended investment does not fall in a priority sector stipulated 
under section 5 of the IEP Act. Again, the contemplated new SEZ law can 
make provision for use of the one-stop-shop services by SEZ investors. 
Coordination between SEZ authorities and the MITC will be key and the same 
will have to be adequately provided for or facilitated by the new SEZ law.  
 
4.4.3 Acquisition of land for SEZ investments 
Land is a very important resource for most investments, including investments 
in SEZs.385 In chapter three of this thesis, it has been noted that the current 
EPZ law contains no provisions facilitating the acquisition of land by 
investors.386 Thus, there are no specific areas of land designated for EPZs in 
Malawi and instead enterprises are designated the status of EPZs and are 
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located in areas of choice and convenience to the investor.387 This entails EPZ 
investors having to identify and acquire land on their own. The challenge that 
comes with this lack of facilitation is that most investors, especially those that 
are foreign, are not able to acquire land within a reasonable time and this 
delays their setting up of EPZ investments.388 Depending on the type and 
location of the land identified, investors have had to deal with various 
procedures and Government agencies to acquire an interest in land.389 
Research has shown that investors on average spend at least one year to get a 
suitable piece of land for their EPZ investments and this is not convenient to 
investors.390 
 
Recently, there has been a development in Malawi land law which, if fully 
utilised, can assist in addressing the challenges associated with land 
acquisition for the contemplated SEZs. A new Land Act of 2016 came into 
operation on 1st September 2017.391 The new Land Act repealed and replaced 
the old Land Act of 1967.392 The new Land Act provides that land designated 
for investment purposes shall be identified, published in the Gazette and 
allocated to the MITC which shall create derivative rights to investors in 
accordance with the IEP Act.393 The new Land Act further states that the size of 
the land to be allocated to investors shall be in accordance to land ceilings 
which the Minister of Lands may, in consultation with the Minister of Trade and 
Industry, set by notice published in the Gazette, based on the type of activity 
and location of the land.394 
 
It may therefore be said that the provision in the new Land Act recognises the 
importance of having certain land specially designated for investment purposes. 
Such provision has the potential to facilitate timely acquisition of land by 
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investors thereby improving the investment climate in Malawi. Although the 
provision is for the benefit of all investors in general, it would appear the MITC 
is planning to have SEZ investors in particular to be among the first 
beneficiaries. As of the month of December 2017, the MITC stated that as a 
legal and regulatory framework for new SEZs is being devised, land to pioneer 
the establishment of the SEZs had already been identified.395 Notably, this 
identification of land prior to the promulgation of a new SEZ law has been made 
pursuant to the provisions of the new Land Act. The contemplated SEZ legal 
and regulatory framework will therefore have to build on this foundation and 
provide for details of how and what type of derivative rights SEZ investors will 
acquire in the land allocated to the MITC.  
 
4.5 Labour rights and ILO norms 
SEZs have been an important policy instrument for many governments seeking 
to generate employment.396 International best practices advocate for respect of 
employee rights and ILO norms in SEZs.397 It has been noted, however, that 
violation of worker rights, unacceptable health and safety conditions, and failure 
to abide by official labour regulations remain a feature of many SEZs around 
the world.398  ILO monitoring documents frequently record violations of norms 
including: failure to comply with minimum wage law; failure to provide 
information about wage calculation; excess deductions; excessive payment in-
kind; failure to pay on time; and improper calculation of overtime 
compensation.399Further violations relate to hours of work including forced 
overtime, excess overtime, and failure to provide weekly rest.400 In an attempt 
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to deal with these issues, the ILO Committee on Employment and Social Policy 
drafted an employment and social policy for EPZs.401 
Malawi is a member State of the ILO and has ratified 29 of the 188 ILO 
Conventions (including the eight core conventions).402 By ratification, Malawi 
undertakes to abide by the provisions of the conventions and any violation of 
the same would subject Malawi to ILO scrutiny through the ILO supervisory 
body, the Committee of Experts on Application of Conventions and 
Recommendations (CEACR).403 CEACR vigorously publishes breaches of ILO 
conventions provisions by member states and requires the states to rectify the 
problem. The requirements to rectify breaches take the form of individual 
observations, direct requests or general observations, depending on the 
severity of the breach.404 The Malawian government has so far received 
observations from CEACR relating to ILO Convention 100 concerning equal 
remuneration; ILO Convention 111 concerning discrimination (employment and 
occupation); and ILO Convention 138 concerning minimum age.405 Direct 
requests received by Malawi Government include ILO Convention 138 
concerning minimum age, ILO Convention 29 concerning forced labour and ILO 
Convention 105 concerning abolition of labour.406 
 
State parties are obliged to adhere to CEACR‟s recommendations as part of 
their commitment to the ILO Constitution and principles.407 Adherence by 
member States involves abolishing labour laws that are in breach of ILO 
Conventions or actively developing labour laws and policies that have inbuilt 
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mechanisms to deal with ILO obligations.408 The current Malawi labour laws, 
particularly the Employment Act of 2000 and the Labour Relations Act of 1996 
appear to be consistent with Malawi‟s obligations under the ratified ILO 
Conventions. The stated labour laws apply to the current Malawi EPZ 
regime.409 There appears to be no available literature recording violations of 
worker rights or failure to abide by labour regulations specifically in Malawi 
EPZs. Should the current labour laws continue to apply in the contemplated 
new SEZ regime, it seems unlikely that issues of ILO conventions non-
compliance would be faced by Malawi. However, in the event that the new SEZ 
regime, in efforts to attract investment, provides for special labour law 
considerations410 for SEZs, the same should be done within the precincts of the 
ILO norms. 
 
4.6 Dispute resolution mechanisms 
Chapter two of this study has also demonstrated that international best practice 
recommends that the legal and regulatory framework for SEZs should be 
trustworthy, transparent and predictable by, among other things, providing for 
standards of protection and investor remedies that are clearly established and 
provide a satisfactory level of comfort to investors.411 This entails putting in 
place efficient dispute settlement mechanisms for SEZ investors that include: 
recourse to binding international investment arbitration; dedicated internal SEZ 
mechanisms for administrative reviews;412 and proper, reliable, efficient and 
effective enforcement procedures.413  
 
                                                             
408
  Sikwese R S (2014) 229. 
409
  The EPZ Act does not provide for special labour law considerations relating to EPZs.  
410
  For example: hiring and firing without prior administrative authorisation – to promote job creation; 
flexible employment and compensation arrangements; transparent foreign worker regime; and 
unified multiple entry visa/work permit/residency. 
411
  Such as: no expropriation of property for an improper purpose, combined with a guarantee of 
adequate and fair monetary compensation; full protection and security for investments; no arbitrary 
or discriminatory measures with respect to investments; and no selective application of benefits. 
See chapter two, section 2.10.4. 
412
 Gauthier JP „Legal and Institutional Frameworks for Special Economic Zones‟ available at 
  accessed on 10 November 2018. 
413
  Webb S & Coleman J „Factors Contributing to Success of a Special Economic Zone – An overview 
of International Best Practice in Developing SEZs‟ (2018) available at  www.dlapiper.com 
(accessed 15 June 2018). 
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Malawi‟s legal system is based on English Common Law, pre-1902 English 
Statutes of General Application and Acts of Parliament of Malawi.414 Malawi 
has an independent judiciary, which consists of the High Court415 and its 
subordinate courts. The High Court has original jurisdiction in both civil and 
criminal matters.416 Appeals from the High Court lie to the Supreme Court of 
Appeal. Subordinate courts include Magistrates courts and an Industrial 
Relations Court. The Industrial Relations Court has jurisdiction to hear labour 
disputes.417 Appeals from both the Magistrates courts and the Industrial 
Relations Court lie to the High Court.418 
 
The High Court of Malawi has an established mandatory mediation process to 
promote agreements between parties in disputes before court trials start.419 It is 
noted however that the processing of commercial cases has been relatively 
slow in recent years and the enforcement of judgments continues has been a 
problem as commercial enforcements are not necessarily given priority by the 
high Court sheriffs.420 This is one challenge in Malawi‟s court system that needs 
to be addressed.  
 
The High Court‟s overall approach is pro-arbitration and where there is a valid 
arbitration agreement, the Court will not intervene unless there are compelling 
reasons.421Malawi arbitration law is not based on the UNCITRAL Model Law. 
Rather, it is mainly governed by the Constitution422 and the Arbitration Act of 
1967.423 With regard to investment-related arbitration, Malawi is a member of 
the International Centre for Settlement of Investment Disputes (ICSID) and 
accepts binding international arbitration of investment disputes between foreign 
                                                             
414
  Miles J, San TF & Shah KR Arbitration in Africa: A Review of Key Jurisdictions (2016) 201. 
415
  Which has Commercial, Civil, Criminal, Revenue and Family and Probate divisions. See section 
6A of the Courts Act (Chapter 3:02 of the Laws of Malawi).  
416
  Section 108(1) of the Constitution of the Republic of Malawi, 1994. 
417
  Section 110 (2) of the Constitution of the Republic of Malawi, 1994. 
418
  Sections 18 and 19 of Courts Act, Chapter 3:02 of the Laws of Malawi. 
419
  Order 13 of the Courts (High Court) (Civil Procedure) Rules. Government Notice No. 38 of 2017. 
420
  Africa Legal Network „Malawi Investment Guide 2018/2019‟ (2018) 20 available at 
https://www.africalegalnetwork.com/malawi/new-pub/malawi-investment-guide accessed on 16 
March 2019. 
421
  Miles J, San TF & Shah KR Arbitration in Africa: A Review of Key Jurisdictions (2016) 201. 
422
  The Constitution of the Republic of Malawi 1994. 
423
  Chapter 6:03 of the Laws of Malawi. 
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investors and the state if specified in a written contract.424 There have been 
recent calls for Malawi to review its Arbitration Act of 1967 to improve 
settlement of investment disputes through arbitration thereby improving the 
investment climate.425  
 
Apart from recourse to binding international investment arbitration, efficient 
dispute settlement mechanisms for SEZ investors also require dedicated 
internal SEZ mechanisms for administrative reviews.426 The current EPZ law 
makes no provision for such administrative review mechanisms. It is important 
that the new SEZ law makes adequate provision for dedicated internal SEZ 
mechanisms for review of administrative decisions taken by SEZ authorities. As 
Malawi develops the new SEZ regime, the lack of adequate legal provisions for 
dispute resolution mechanisms such as administrative reviews need to the 
considered as they have direct effect on the conduciveness of the investment 
climate in Malawi SEZs.  
 
4.7  Prevailing economic circumstances 
There are certain economic circumstances prevailing in Malawi that would be 
worth highlighting as they would normally influence investors‟ decisions to 
invest in a country in general and in SEZs in particular. This study does not aim 
to make an in-depth analysis of such economic circumstances or to suggest 
solutions to economic issues. Suffice to mention that in developing a new SEZ 
legal and regulatory framework, the developers will have to bear these 
economic circumstances in mind.  
 
Regarding the status of corporate tax for Malawi‟s EPZs enterprises, prior to 
the year 2011 the corporate tax rate applied was zero.427  In the year 2011 the 
Malawi Government abruptly removed the zero corporate tax rate on EPZs and 
began applying a corporate tax rate of 30 percent which applied to all corporate 
                                                             
424
  See https://icsid.worldbank.org/en/Pages/icsiddocs/List-of-Member-States.aspx (accessed on 2 
March 2019). 
425
  Mhone K „Arbitration Law in Malawi and its Implications for the PTA/ SADCC organisations‟ (1990) 
23(2) The Comparative and International Law Journal of Southern Africa 234. 
426
Gauthier JP „Legal and Institutional Frameworks for Special Economic Zones‟ available at 
https://static1.squarespace.com (accessed on 10 November 2018). 
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entities incorporated and operating in Malawi.428 This decision is said to have 
led to a decline in the number of EPZ enterprises. It would appear the 30 
percent corporate tax rate still applies to EPZ enterprises up to date. In 
addition, previous tax breaks for industrial buildings, plants and machinery 
granted to enterprises in EPZs were reduced from 100 percent to 40 percent 
and this has also adversely affected the Malawi EPZ investment climate429 
Such abrupt changes in EPZ taxation law appear to undermine the certainty 
and predictability in SEZ laws, which international best practice advocates for. 
 
Poor transport infrastructure (particularly roads and railways) has also been 
listed as one of the factors that have led to the failure of the Malawi EPZ 
programme to attract higher levels of Foreign Direct Investment (FDI).430 
Further challenges include unreliable supply of water and electricity and foreign 
currency shortages. 
 
4.8 Conclusion 
 
This chapter has outlined the legal and economic circumstances that ought to 
be considered when developing a new SEZ regime for Malawi. The analysis 
conducted in this chapter has shown that while Malawi‟s obligations under 
WTO law should be considered, no serious conflicts with WTO law are 
anticipated in the near future due to Malawi‟s status as a LDC. The situation is 
somehow different with regard to Malawi‟s obligations under RTAs. In this 
regard, there is potential conflict between RTA obligations and the 
contemplated SEZ regime. While SEZ-RTA harmonisation by RTA member 
States has been suggested as a solution to SEZ-RTA conflicts, efforts of such 
harmonisation are yet to be seen under the TRAs Malawi is currently party to. 
The country therefore has a task to shape its new SEZ regime in a manner that 
minimises the stated conflict.  
 
This chapter has also observed that several aspects of Malawi‟s domestic 
legislation on immigration, land acquisition and tax need consideration and 
                                                             
428
  Ministry of Industry and Trade (2015) 3. 
429
Africa Legal Network „Malawi Investment Guide 2018/2019‟ (2018)9 available at 
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improvements in order to address practical challenges that are encountered by 
investors in setting up operations in the current EPZ regime. The existing MITC 
one-stop-shop could be utilised by the new SEZ law to facilitate obtaining of 
BRPs and TEPs under the immigration laws. With regard to land acquisition, 
whilst the Land Act of 2016 has taken a positive step towards facilitating 
acquisition of land rights by investors generally, the new SEZ law could build on 
the same and stipulate details of the acquisition procedures by SEZ investors in 
particular. It has also been noted that there currently are no adequate dispute 
resolution mechanisms, particularly for administrative review of actions taken 
by SEZ authorities. 
 
With regard to labour laws, the chapter has noted that if the current labour laws 
continue to apply in the contemplated new SEZ regime, it is unlikely that Malawi 
will be founds to be non-compliant with ILO conventions. However, should the 
new SEZ regulatory framework provide for special labour law considerations, 
such considerations should be done within the precincts of the ILO norms.  
 
The above findings as well as the findings in the preceding chapters will be 
summarised in chapter five and recommendations on the same will be made 
with the aim of strengthening the legal and regulatory framework for the 
contemplated SEZs. 
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CHAPTER FIVE 
CONCLUSION AND RECOMMENDATIONS 
 
5.1 Introduction 
Chapter five concludes this thesis and makes recommendations. It is divided 
into two parts. The first part summarises the findings of this thesis in the 
preceding chapters. The findings relate to factors that motivate countries to 
develop SEZs as well as the approaches that are said to be the best practices 
in developing SEZs around the world. The findings also highlight areas in the 
current Malawi EPZ regime that will need consideration and improvement when 
developing a new SEZ regime in order to improve the investment climate and 
potentially enhance performance of the SEZs. Further, the findings touch on the 
current legal and economic circumstances prevailing in Malawi that would have 
a bearing on the intended new SEZ legal and regulatory framework.  
 
The second part of this chapter makes recommendations on how Malawi can 
formulate a sound legal and regulatory SEZ framework. The recommendations, 
which are mostly drawn from arguments made in this thesis, are responsive to 
the challenges that the country has faced with its existing EPZ programme and 
is likely to face in setting up and running a new SEZ programme. The 
recommendations are made in the context of the legal and economic 
circumstances prevailing in Malawi.  
 
5.2 Summary of findings 
 
Over the years Malawi EPZs have not succeeded in attracting FDI as was the 
intention and there has been a substantial decline in the number of enterprises 
operating in the EPZs over the years.431  Due to EPZs‟ focus on manufacturing 
goods for export, stakeholders have argued that the EPZ concept is a narrow 
and inadequate approach to attracting investment and have proposed the 
establishment of multi-sectoral SEZs.432 This approach to SEZs will entail 
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introducing other types of SEZs covering a wide assortment of economic 
sectors with the hope that the SEZs will benefit the country‟s economy.  
 
It has been argued that an effective legal framework is the first of several steps 
necessary for the development of successful SEZs.433 The failure of Malawi‟s 
EPZs could partly be a result of ineffectiveness or inefficiencies of the country‟s 
EPZ law. 434 As Malawi contemplates setting up the proposed diverse SEZs, a 
sound legal and regulatory framework will be one of the key factors that will 
have a positive impact on the investment climate and consequently the 
performance of the SEZs. 
 
An analysis of international best practices in SEZ development reveals that the 
following elements, when engaged in an SEZ programme, are argued to have 
the potential to strengthen and optimise efficiency of an SEZ legal framework: 
use of streamlined procedures for business registration; facilitating provision of 
permits and authorizations (including permits covering land, building, labour, 
health and safety matters); trustworthiness, transparency and predictability by 
providing for investor protection and clearly established remedies; adequacy 
and effectiveness of a dispute resolution system that is fair and that ensures 
minimum costs of pursuing a claim and effective enforcement procedures.435  
 
Further elements of an SEZ legal and regulatory framework which arguably 
improve the SEZ business climate for investors include: independence of the 
SEZ regulator; clear property rights and guarantees; developer/operator rights 
and obligations including rights to lease and build on land, to build infrastructure 
and utilities as well as to provide ancillary services; flexible and efficient labour 
laws including that respect of ILO norms; trade facilitation which entails close 
cooperation with national authorities and fast-tracking of customs clearance.436 
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  See chapter two, section 2.10.4. MENA-OECD Investment Programme (2009) 14. See also Webb 
S & Coleman J „Factors Contributing to Success of a Special Economic Zone – An overview of 
International Best Practice in Developing SEZs‟ (2018) available at  www.dlapiper.com (accessed 
15 June 2018). 
436
 See chapter two, section 2.10.4. Gauthier JP „Legal and Institutional Frameworks for Special 
Economic Zones‟ available at 
https://static1.squarespace.com accessed on (10 November 2018). 
http://etd.uwc.ac.za/
83 
 
This study has not come across evidence showing that in countries where the 
stated international best practices have been implemented, they have 
consistently produced positive results. This study has therefore taken the 
position that the said international best practices should only be considered as 
recommendations which should be employed in light of the circumstances 
prevailing in Malawi.437  
 
This study‟s analysis of the current Malawi EPZ regime and its practicalities has 
found that while the EPZ Act states that SEZ enterprises shall be entitled to 
such benefits as may be specified under the Taxation Act, the Customs and 
Excise Act, the Value Added Tax Act, the Exchange Control Act or any other 
written law, such laws do not expressly and consistently provide for benefits 
specifically designed for EPZ enterprises. 438 There are a few benefits that are 
expressly provided for in statutes and which nonexclusively apply to EPZs. 
Such express benefits appear to have had no significant impact on the 
performance of EPZ enterprises. The study has further found that the EPZ 
regime‟s focus appears to have been placed on fiscal incentives rather than 
creating an improved investment climate in EPZs. 439  
 
Whilst international experience shows that a majority of government developed 
and managed SEZs have been less effective than their private counterparts,440 
this study observes that there is minimal private sector involvement in the 
operation of Malawi EPZs and the current purported EPZ regulatory body has 
very limited powers and autonomy. 441  The current EPZ law also makes no 
provision for crucial aspects such as simplified and streamlined procedures for 
business registration, investment approvals, expatriate work permits, granting 
of import and export licenses, accelerated on-site customs inspection, 
automatic foreign exchange access, and land acquisition. 442 This has seen 
investors having to deal with individual line ministries and agencies in setting up 
operations in EPZs. A further observation is that despite the EPZ Act giving the 
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Minister powers to make regulations, the Minister (with the exception of 
regulations for EPZ application forms and fees443) has made no regulations 
facilitating EPZ operations. 444 
 
The EPZ Act and the Customs and Excise Act do not have duty free equipment 
schedules (in respect of imports by EPZ enterprises). Instead, such schedules 
are attached to individual Export Enterprise Certificates.445 This has resulted in 
lack of coordination between the Ministry of Trade and Industry and the Malawi 
Revenue Authority (MRA) on which goods are dutiable and which ones are not. 
Due to the confusion, the MRA has at times refused to clear duty free 
equipment on the scheduled list which is attached to certificate.446 
Inconsistencies in application of EPZ corporate tax incentives has also 
frustrated EPZ enterprises, with others opted to disinvest in EPZs, leading to a 
decline in the number of EPZ enterprises.447 
 
As a case study, this thesis has briefly examined selected features of 
Zimbabwe‟s new SEZ legislation. It has been noted that Zimbabwe‟s SEZ 
legislation has, in a number of aspects, embraced international best practices 
particularly with regard to increased private sector involvement in SEZ 
regulatory affairs; independence of an SEZ regulator who is conferred with 
powers and functions to effectively manage SEZ affairs; clarified selection 
criteria for SEZ investors; streamlined SEZ administrative procedures facilitated 
by a one – stop shop; reasonable protection of SEZ investment; as well as 
flexible labour laws. Malawi can draw lessons from Zimbabwe‟s approach to its 
new SEZ legislation. 448 
 
With Malawi‟s current LDC status, the country ought not to be very concerned 
with the potential overlap between Malawi‟s SEZ regime and obligations under 
WTO law. In developing its SEZ legal and regulatory framework, Malawi would 
need to consider the disciplines of the ASCM relating to incentives offered 
under the SEZ programmes only if there is anticipation that the country will 
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develop and be reclassified as a Developing Country in the near or foreseeable 
future449. 
 
Malawi is a member of SADC and COMESA. Membership in these RTAs (and 
potentially other RTAs that are being established e.g. TFTA and AfCFTA) has 
the potential to pose challenges with regard to development of SEZs. It has 
been noted that the establishment of RTAs affects the possibilities for zone 
creation within RTA member states and alters the trading environment in which 
SEZ enterprises operate.450  
 
With regard to International Labour organisation (ILO) norms, the current 
Malawi labour laws, particularly the Employment Act of 2000 and the Labour 
Relations Act of 1996 appear to be consistent with Malawi‟s obligations under 
the ratified ILO Conventions. 451  
 
Dispute settlement mechanisms for SEZ investors require dedicated internal 
SEZ mechanisms for administrative reviews, among other things.452 The 
current EPZ law makes no provision for such administrative review 
mechanisms. 453 
 
5.3 Recommendations  
In view of the above findings, the study makes the following recommendations 
that can be employed as tools for developing a sound legal and regulatory 
framework for SEZs in Malawi: 
(a) In developing their SEZ legal and regulatory framework, Malawi should 
consider and draw lessons from international best practices that have 
emerged in the development of SEZs over the years, particularly those 
relating to legal and regulatory frameworks. The said best practices 
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450
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Regional Trade Agreements: Lessons from the Mexican Experience‟ (2001) 29 (10) World 
Development 1739. 
451  See chapter four, section 4.5. 
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should however be treated as recommendations and not as a guaranteed 
blueprint to a sound legal and regulatory framework. 
  
(b) The mandate of the authority regulating and/or operating the SEZs should 
not be limited to only making recommendations as is the case presently. 
The authority should be accorded powers to make decisions on crucial 
regulatory issues (albeit with proper checks and balances) such as 
powers to declare areas as SEZs, to grant licences for investment in 
SEZs and to approve and regulate activities which may be carried out in 
the SEZs. This will entail the Government to some extent loosening its 
grip on SEZs operations.  
 
(c) The SEZ authority should also be accorded reasonable financial 
autonomy by, for instance, having powers to raise or borrow money 
required for the performance of its operations. 
 
(d) The exercise of ministerial powers granted for the making of SEZ 
regulations under the new SEZ law should be optimised for the benefit of 
the SEZs. The regulations made should be responsive to the practical 
needs of SEZ investors and should aim to facilitate SEZ-related 
processes and procedures such as business registrations, investment 
approvals, granting of import and export licenses, granting of work permits 
and land acquisition. 
 
(e) Malawi should consider increasing the involvement and participation of 
the private sector in running the operational and regulatory affairs of 
SEZs. One way of achieving this is to provide for increased private sector 
representation (possessing relevant skills and qualifications) on the SEZ 
authority‟s board as opposed to having more government representation. 
The role of the private sector should also be clearly laid out in the new 
SEZ law. 
 
(f) The primary focus of the new SEZ regime should not only be on providing 
fiscal incentives but also creating an improved investment climate in the 
SEZs. Improvement of the investment climate in this regard entails, for 
instance, adequately providing for simplified and streamlined procedures 
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for business registration, investment approvals, granting of work permits, 
granting of import and export licenses, accelerated on-site customs 
inspection, automatic foreign exchange access and land acquisition.454  
 
(g) The contemplated SEZ law should take advantage of the existing MITC‟s 
one-stop-shop services by making provision for prospective SEZ investors 
to use the one-stop-shop in setting up their businesses and to obtain 
permits expeditiously. 
 
(h) The law should clearly state the selection criteria and incentives that apply 
to SEZ investors for purposes of certainty. Clarity and certainty will work 
to ensure that there is coordination between the various SEZ 
stakeholders, for instance the SEZ authority and the Malawi Revenue 
Authority. 
 
(i) In the event that the new SEZ regime, in efforts to attract investment, 
provides for special labour law considerations for SEZs, 455 the same 
should be done within the precincts of the ILO norms, particularly those 
relating to compliance with minimum wage law, payment on time, proper 
calculation of overtime compensation and provision of weekly rest. 
  
(j) The challenges relating to Malawi‟s dispute resolution mechanisms, 
particularly Malawi‟s arbitration, should be considered and addressed as 
they have direct effect on the conduciveness of the investment climate in 
Malawi. In particular, Malawi should review its Arbitration Act of 1967 and, 
where necessary, incorporate modern and widely applied international 
principles of arbitration in order to improve settlement of investment 
disputes. 
 
(k) The new SEZ law should make adequate provision for dedicated internal 
SEZ mechanisms for review of administrative decisions taken by SEZ 
authorities. For example, the SEZ law can provide for a procedure 
allowing investors aggrieved with a decision of the SEZ authority to 
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appeal against such decision to the Minister of Trade and Industry, who 
should issue his determination on the appeal within a prescribed time.  
  
An SEZ legal and regulatory framework which addresses the above-listed 
recommendations would, in the authors‟ view, be sound enough and capable of 
improving the investment climate in Malawi SEZs and consequently enhancing 
performance of the SEZs.  
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